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Overview of the Delegated Legislation Monitor

Operation of the Committee's technical scrutiny function

1.1

1.2

1.3

1.4

1.5

The Regulation Committee was first established on a trial basis on 23 November
2017 in the 56th Parliament! The Committee was reappointed in the 57th
Parliament on 8 May 2019 and in the 58th Parliament on 10 May 2023.2

On 19 October 2023, the Legislative Council amended the resolution of the House
establishing the Regulation Committee to consider all instruments of a
legislative nature that are subject to disallowance while they are so subject,
against the scrutiny principles set out in Legislation Review Act 1987, section
9(1)(b) on a 12-month trial basis from the first sitting day in 2024.3

On 12 February 2025, the Legislative Council resolved to amend the resolution
establishing the Regulation Committee to permanently expand the Committee to
include the technical review of delegated legislation against the scrutiny
principles set out in the Legis/ation Review Act 1987, section 9(1)(b). The House
also resolved to change the name of the Regulation Committee to the Delegated
Legislation Committee to more accurately reflect the Committee's role and remit.

Paragraph (3) of the amended resolution requires that:
The committee is:

(a) to consider all instruments of a legislative nature that are subject to
disallowance while they are so subject, against the scrutiny principles
set out in section 9(1)(b) of the Legis/ation Review Act 1987.

(b) may report on such instruments as it thinks necessary, including setting
out its opinion that an instrument or portion of an instrument ought to
be disallowed and the grounds on which it has formed that opinion, and

(c) may consider and report on an instrument after it has ceased to be
subject to disallowance if the committee resolves to do so while the
instrument is subject to disallowance.".

In accordance with paragraph (3), the Committee considers any instrument that
is disallowable, during the period within which it may be disallowed. This
includes 'statutory rules', within the meaning of the /nterpretation Act 1987, that
are disallowable by virtue of section 41 of that Act. It also includes other
instruments to which section 41 applies indirectly, i.e.,, where the Act under which
an instrument is made provides it is to be treated as if it were a statutory rule for
the purposes of section 41.

Minutes, NSW Legislative Council, 23 November 2017, pp 2327-2329.
Minutes, NSW Legislative Council, 10 May 2023, pp 37-39.
Minutes, NSW Legislative Council, 19 October 2023, pp 639-640.
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1.6

1.7

1.8

1.9

1.10

A list of instruments that are subject to disallowance is published on the
Parliament's website on the first Tuesday of each month and each Tuesday when
the Legislative Council is sitting.

With regard to the scrutiny principles the Committee is required to assess
instruments against, the Legis/ation Review Act 1987, section 9(1)(b) sets out
eight grounds of scrutiny as follows:

(i) that the regulation trespasses unduly on personal rights and liberties

(ii) that the regulation may have an adverse impact on the business
community

(iii) that the regulation may not have been within the general objects of
the legislation under which it was made

(iv) that the regulation may not accord with the spirit of the legislation
under which it was made, even though it may have been legally made

(v) that the objective of the regulation could have been achieved by
alternative and more effective means

(vi) that the regulation duplicates, overlaps or conflicts with any other
regulation or Act

(vii) that the form or intention of the regulation calls for elucidation, or

(viii) that any of the requirements of sections 4, 5 and 6 of the Subordinate
Legislation Act 1989, or of the guidelines and requirements in
Schedules 1and 2 to that Act, appear not to have been complied with,
to the extent that they were applicable in relation to the regulation.

The Committee has published guidelines on its webpage that provide an overview
of its intended approach to its technical scrutiny function and specific guidance
in respect of each of these eight grounds.

Each sitting week, the Committee publishes a Delegated Legislation Monitor
setting out its progress and conclusions relating to the technical scrutiny of
disallowable instruments. The monitor sets out matters where the Committee
has sought further information from the responsible minister, department or
other body, the Committee's conclusions in relation to instruments where
concerns have been raised and a list of those instruments the Committee has
reviewed which have not raised scrutiny concerns.

In addition to the regular publication of monitors the Committee may, from time
to time and under paragraph (2) of the resolution establishing it, inquire into and
report on:

(a) any instrument of a legislative nature regardless of its form, including
the policy or substantive content of the instrument,

(b) draft delegated legislation, and

(c) trends or issues in relation to delegated legislation.

Vi

Report - February 2026



DELEGATED LEGISLATION COMMITTEE

Conclusions and structure of Monitor No. 1 of 2026

m

112

For this monitor, the Committee has reviewed 20 instruments published on the
NSW legislation website or in the NSW Government Gazette between 31 October
2025 February 2025 and 28 November 2025. The Committee has:

o concluded its scrutiny of one instrument, as set out in Chapter 1,

o concluded that 13 instruments raise no scrutiny concerns, as set out in
Chapter 2, and

o raised scrutiny concerns in relation to six instruments, for consideration in
a future monitor, as set out in Chapter 3.

A further 35 instruments notified between 28 November 2025 and 16 January
2026 remain under review, for consideration in a future monitor.
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Chapter1 Concluded scrutiny matters

This chapter details the Committee's concluding comments on statutory instruments
which raise scrutiny concerns relating to the grounds set out in the Legis/ation Review
Act 1987, section 9(1)(b).

Marine Safety Amendment Regulation 2025

1.1

1.2

1.3

1.4

Sl number 2025 No 613
Published on 14/11/2025
Legislation Website
Tabled in Legislative 18/11/2025
Council
Last date of notice for 18/03/2026

disallowance motion

Overview

The Marine Safety Amendment Regulation 2025 (the amending regulation)
amends the Marine Safety Regulation 2076 (the regulation) consequent on the
commencement of the Marine Safety Amendment Act 2025. The amending
regulation also makes a consequential amendment to the Ports and Maritime
Administration Regulation 2021.

As explained in the explanatory note, the object of the amending regulation is to,
among other matters, require the marking and lighting of hazards that are in or
over navigable waters.

The amending regulation was made under the Marine Safety Act 1998 (the Act)
including, relevantly, section 10(1), 19(2) and 137, the general regulation-making
power.

The Committee raised scrutiny concerns under the Legis/ation Review Act 1987,
section 9(1)(b)(i) and (vii) in relation to the amending regulation by letter sent to
the Minister for Roads, the Hon Jenny Aitchison MP on 9 December 2025. The
Minister responded on 19 December 2025. All correspondence is included in
Appendix 2.

Report - February 2026 1
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1.5

1.6

1.7

1.8

1.9

1.10

Scrutiny concerns

That the regulation trespasses unduly on personal rights and liberties and
that the form or intention of the regulation calls for elucidation

Under this ground, the Committee is required to scrutinise each regulation to
consider whether it trespasses unduly on personal rights and liberties. When
exercising its scrutiny function, the Committee may take into account provisions
affecting rights, freedoms and privileges recognised by the common law, and
presumptions applicable to the making of legislation.

As part of its analysis, the Committee may also have regard to statutory rights,
common law liberties and traditions, and the international conventions ratified
by Australia. The Committee may seek elucidation as to provisions which appear
to interfere with rights and liberties the Committee considers to be undue.

The amending regulation, Schedule 1[9] inserts clause 55H into the regulation.
Clause 55H is similar to the previous section 23, which was repealed by Schedule
14].

Clause 55H deals with marking and lighting hazards. Under clause 55H(1), the
owner of a hazard in or over navigable waters must ensure the hazard is marked
and lit so it does not cause a danger to the safe navigation of vessels. There is a
maximum penalty of 50 penalty units for this offence.

Subclauses (2), (4) and (5) then provide:
) Transport for NSW or the Port Authority of New South Wales (each

a regulator) may give the owner of a hazard a written direction to—

(a) mark or light the hazard in the time and manner specified in
the direction, and

(b) keep the marking or lighting in good condition.

(4) A person whois given a direction under subclause (2) must comply
with the direction.

Maximum penalty—50 penalty units.
(5) A person who is given a direction under subclause (2) must notify
the regulator that gave the direction as soon as the person

becomes aware of a defect in relation to the marking or lighting of
the hazard.

Maximum penalty—50 penalty units.

A person given a direction under subclause (2) must comply with the direction
under subclause (4), and there is a maximum penalty of 50 penalty units for

2
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114

1.15

1.16

117
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failing to do so. As a consequence of subclause (2)(b), failing to comply with a
direction would include failing to keep the marking or lighting in good condition.

It appeared to the Committee, therefore, that subclause (5) may in some cases
require a person to notify the regulator that they have committed an offence
against subclause (4), depending on the nature of the defect. In other words, if
there is a defect in relation to the marking or lighting of the hazard, then in some
cases it may be arguable that the person has not kept the marking or lighting in
good condition and would be subject to a penalty under subclause (4).

The Committee therefore was of the view that subclause (5), insofar as it applies
to individuals, may infringe on the common law privilege against self-
incrimination.

The Committee was understanding of the policy reason for requiring persons to
notify the regulator of defects in relation to the marking or lighting of the hazard.
However, the Committee was concerned about how information disclosed under
subclause (5) may be used. In particular, the Committee was concerned that the
disclosed information may be used to prosecute an offence against subclause

(4).

The Committee therefore sought clarification as to whether the intention was
that information disclosed under subclause (5) could be used for the purpose of
prosecuting, or giving a penalty notice for, an offence against subclause (4) and
whether there is anything preventing this from happening.

The Committee also sought clarification as to whether in the drafting of section
55H, any consideration was given to whether restrictions should be placed on the
use of information disclosed under subclause (5) (for example, a provisions
stating that the information disclosed under subclause (5) is not admissible in
evidence against an individual for an offence against subclause (4)).

In response to the Committee, the Minister advised that the Marine Safety
Regulation 2016 is due for staged repeal by 1 September 2026 and that Transport
for NSW is conducting a review and remake of the regulation, as required by the
Subordinate Legislation Act 1989.

As additional context to the making of the amendment regulation, the Minister
advised that:

The Amendment Regulation was made in November 2025 under the
Marine Safety Act 2012 (NSW) (the Act) to make necessary consequential
and minor amendments to the Regulation to complement changes made
to the Act ahead of the staged repeal remake of the Regulation.

The Regulation is a key instrument in regulating recreational boating and
port safety in NSW. Together, the regulatory frameworks in the Act and the
Regulation support the safe and effective management of NSW waterways
and the vessels operating on them.

Report - February 2026 3
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118

1.19

1.20

1.21

The Act provides that the regulations may make provisions for or with
respect to the lighting and marking of potential hazards. This change to
the term 'hazard' captures objects that are likely to be a danger to the safe
navigation of vessels and complements the expansion of the definition of
'obstruction to navigation' elsewhere in the Act. The Regulation
operationalises this provision by creating obligations for the owner of a
hazard and the offences for not meeting these obligations.

In direct response to the Committee concerns regarding clause 55H, the Minister
indicated the following:

The intended effect of clause 55(H) of the Amendment Regulation is to
create an obligation for the owner of a hazard to ensure the hazard is
marked and lit, follow a written direction given by the regulator to do so in
the time and manner specified in the direction and keep the marking or
lighting in good condition. It also creates offences which arise if the
specified requirements are not met.

It is not intended that information disclosed under subclause (5) be used
for the purpose of prosecuting, or giving a penalty notice for, an offence
against subclause (4) and it was not considered that Transport or the Port
Authority of NSW would use the provision in this way. Transport
acknowledges there is nothing to prevent such information being used for
this purpose.

Subclause (5) has the safety function of ensuring Transport and the Port
Authority of NSW are aware of any defects in relation to the marking or
lighting of a hazard and it is expected the notification given under this
provision about a defect would be accompanied by remedial action by the
notifier, such as fixing the defect.

Furthermore, the Minister made the following undertaking:

Nevertheless, as part of the review and remake of the Regulation underway,
Transport will make a minor clarification to subclause (5) to clarify that
the information disclosed under subclause (5) is not admissible as
evidence against an individual for an offence against subclause (4). This
will put the operation of this subclause and limitations on use of
information, beyond doubt.

Committee conclusion

The Committee appreciates the Minister's prompt and detailed response to the
scrutiny concerns raised by the Committee.

The Committee acknowledges the Minister's undertaking to address the
Committee's concerns regarding clause 55H through the repeal and remake of
the regulation to clarify that the information disclosed under subclause (5) is not
admissible as evidence to prosecute an offence against subclause (4). This

4
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undertaking will be published on the Committee's webpage and will be updated
when the relevant undertaking has been implemented.

In light of the undertaking made, the Committee is of the view the scrutiny
concerns identified under the Legis/ation Review Act 1987, section 9(1)(b)(i) and
(vii) have been appropriately addressed. The Committee concludes its scrutiny of
the Marine Safety Amendment Regulation 2025.
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Chapter 2 Instruments with no scrutiny

concerns

The Committee has reviewed the following instruments and raised no scrutiny concerns:

Instrument

S| number/ GG

reference
Public Health (Tobacco) Amendment (Miscellaneous) Regulation 2025 No 591
2025
Court Security Amendment (Personal Injury Commission) 2025 No 602
Regulation 2025
National Electricity (New South Wales) Amendment (Orderly Exit 2025 No 603
Management Framework Opt-in) Regulation 2025
Passenger Transport (General) Amendment (Urinary Drug 2025 No 604
Testing) Regulation 2025
Poisons and Therapeutic Goods Amendment (Fees) Regulation 2025 No 605
2025
Community Improvement Districts Amendment Regulation 2025 2025 No 622
Court Security and Surveillance Devices Amendment (Body-worn 2025 No 632
Recording Devices) Regulation 2025
Electricity Supply (General) Amendment (Scheduled Bidirectional 2025 No 633
Units Exclusion) Regulation (No 2) 2025
Environmental Planning and Assessment Amendment (Mid-Rise 2025 No 634
Housing Patterns) Regulation 2025
Legal Profession Uniform Law Application Amendment 2025 No 635

Regulation 2025

Children’s Court Act 1987—Children’s Court of New South Wales
Practice Note 19 Support Plan Conference Pilot

NSWGG-2025-451-3

Industrial Relations Act 1996—Industrial Court Criminal Practice
Note No 1

NSWGG-2025-474-1

Industrial Relations Act 1996—Industrial Court Criminal Practice
Note No 1

NSWGG-2025-474-2
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Chapter 3 Instruments raising scrutiny concerns

The Committee has identified scrutiny concerns, and is engaging with the responsible
minister or body, in relation to the instruments set out in the table below. The Committee
will set out its conclusion on those scrutiny concerns in a future monitor, having regard

to that engagement.

Responsible
minister or body

Instrument

Sl number /
GG reference

Minister for Biosecurity Amendment (Miscellaneous)

Agriculture Regulation 2025 2025 No 585
Environmental Planning and Assessment

Minister for Planning (Development Certification and Fire Safety) 5025 No 587

and Public Spaces Amendment (Building Sustainability Index
Certificates) Regulation 2025
Health Records and Information Privacy

Minister for Health Amendment (Single Digital Patient Record) 2025 No 623
Regulation (No 2) 2025

Minister for Health Public Health Amendment Regulation (No 2) 5025 No 624
2025
Road Transport (General) Amendment

Minister for Roads (Mobility Parking Scheme Authorities) 2025 No 636
Regulation 2025

Minister for Road Transport Amendment (Identity 5025 No 637

Transport

Documents) Regulation 2025

Report - February 2026 9
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Appendix1 Minutes

Draft minutes no. 32

Monday 2 February 2026

Delegated Legislation Committee

Room 1136, Parliament House, Sydney, 12.31 pm

1.

Members present

Mrs Maclaren-Jones, Chair

Ms Boyd, Deputy Chair(via teleconference)
Mr Donnelly

Dr Kaine (via teleconference)

Ms Mihailuk (via teleconference)

Mr Murphy

Apologies
Mrs Carter
Mr Nanva

Previous minutes
Resolved, on the motion of Mr Donnelly: That draft minutes no. 31 be confirmed.

Correspondence
The Committee noted the following items of correspondence:

Sent:

26 November 2025 - Letter from Chair to Acting Registrar of the Industrial Relations
Commission of New South Wales, Monique Welch, regarding scrutiny concerns
concluded in Delegated Legislation Monitor No. 16 of 2025

28 November 2025 - Letter from Chair to Minister for Planning, the Hon Paul Scully MP,
regarding scrutiny concerns identified in the Environmental Planning and Assessment
(Development Certification and Fire Safety) Amendment (Building Sustainability Index
Certificates) Regulation 2025

9 December 2025 - Letter from Chair to Minister for Roads, the Hon Jenny Aitchison MP,
regarding scrutiny concerns identified in the Marine Safety Amendment Regulation 2025
9 December 2025 - Letter from Chair to Minister for Agriculture, the Hon Tara Moriarty
MLC, regarding scrutiny concerns identified in the Biosecurity Amendment
(Miscellaneous) Regulation 2025

12 January 2026 - Letter from Chair to Minister for Planning and Public Spaces, the Hon
Paul Scully MP, regarding scrutiny concerns identified in the Environmental Planning
and Assessment (Development Certification and Fire Safety) Amendment (Building
Sustainability Index Certificates) Regulation 2025

12 January 2026 - Letter from Chair to Minister for Health, the Hon Ryan Park MP,
regarding scrutiny concerns identified in the Health Records and Information Privacy
Amendment (Single Digital Patient Record) Regulation (No 2) 2025

12 January 2026 - Letter from Chair to Minister for Roads, the Hon Jenny Aitchison MP,
regarding scrutiny concerns identified in the Road Transport (General) Amendment
(Mobility Parking Scheme Authorities) Regulation 2025
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e 12 January 2026 - Letter from Chair to Minister for Transport, the Hon John Graham MLC,
regarding scrutiny concerns identified in the Road Transport Amendment (ldentity
Documents) Regulation 2025

Received:

e 9 December 2025 - Letter to Chair from Minister for Planning, the Hon Paul Scully MP,
regarding scrutiny concerns identified in the Environmental Planning and Assessment
(Development Certification and Fire Safety) Amendment (Building Sustainability Index
Certificates) Regulation 2025

e 19 December 2025 - Letter to Chair from Minister for Roads, the Hon Jenny Aitchison MP,
regarding scrutiny concerns identified in the Marine Safety Amendment Regulation 2025

e 27 January 2026 - Letter to Chair from Minister for Transport, the Hon John Graham MLC,
regarding scrutiny concerns identified in the Road Transport Amendment (Identity
Documents) Regulation 2025

e 28 January 2026 - Letter to Chair from Minister for Roads, the Hon Jenny Aitchison MP,
regarding scrutiny concerns identified in the Road Transport (General) Amendment
(Mobility Parking Scheme Authorities) Regulation 2025

e 28 January 2026 - Letter to Chair from Minister for Health, the Hon Ryan Park MP,
regarding scrutiny concerns identified in the Public Health Amendment Regulation (No
2) 2025.

S. Consideration of Chair's draft report
The Chair submitted her draft report entitled Delegated Legislation Monitor No. 1 of 2026,
which having been previously circulated, was taken as being read.

Resolved, on the motion of Mr Murphy: That:

The draft report be the report of the Committee and that the Committee present the report
to the House;

The Committee secretariat correct any typographical, grammatical and formatting errors
prior to tabling;

The Committee secretariat be authorised to update the report where necessary to reflect
changes to Committee conclusions or new Committee conclusions resolved by the
Committee;

Correspondence sent to, and received from, relevant ministers or bodies that is referred to
in the Monitor, will be published as an appendix to the Monitor;

The report be tabled in the House on Tuesday 3 February 2026.

6. Adoption of Delegated Legislation Monitor No. 16 of 2025 by email
Resolved, on the motion of Mr Murphy: That, as agreed by email on 21 November 2025, the
Chair's draft report entitled 'Delegated Legislation Monitor No. 16 of 2025' be adopted and
tabled in the House on 25 November 2025.

7. Inquiry into the consolidation of the provisions of the Interpretation Act 1987,
Subordinate Legislation Act 1989 and Legislation Review Act 1987 relating to delegated
legislation
The Committee noted that:

e submissions for the inquiry closed in late 2025,
12  Report - February 2026
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e the secretariat is in the process of reviewing submissions which will be circulated to
the Committee this week, and

e the Committee will consider next steps regarding the conduct of the inquiry at its next
meeting once submissions have been circulated.

8. Adjournment
The Committee adjourned at 12.37 pm.

9. Next Meeting

Monday 9 February 2026, 12.30 pm, Room 1136 (consideration of the Committee report
entitled 'Delegated Legislation Monitor No. 2 of 2026).

Madeleine Dowd
Committee Clerk

Report - February 2026 13
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Appendix 2 Correspondence

Appendix 2 contains the following items of correspondence sent to, and received from,
ministers or bodies regarding instruments referred to in this monitor:

e Sent 9 December 2025 - Letter from Chair to Minister for Roads, the Hon Jenny
Aitchison MP, regarding Marine Safety Amendment Regulation 2025

e Received 19 December 2025 - Letter to Chair from Minister for Roads, the Hon
Jenny Aitchison MP, regarding Marine Safety Amendment Regulation 2025.
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9 December 2025

The Hon Jenny Aitchison, MP
Minister for Roads
Minister for Regional Transport

By email: office@aitchison.minister.nsw.gov.au

Dear Minister

D25/090069

Marine Safety Amendment Regulation 2025

As you are aware, on 19 October 2023 the Legislative Council adopted a resolution expanding the
functions of the Regulation Committee to incorporate systematic review of delegated legislation
against the scrutiny principles set out in the Legis/ation Review Act 1987, section 9(1)(b). On 12
February 2025, the Legislative Council resolved to further amend the resolution establishing the
Committee to permanently expand the functions of the Committee to include the technical review
of delegated legislation against the aforementioned scrutiny principles, and to change the name of
the Committee.

The Committee is now required to review all statutory rules and other instruments that are subject
to disallowance while they are so subject and has reviewed the following instrument, notice of the
making of which was tabled in Parliament on 18 November 2025:

® Marine Safety Amendment Regulation 2025

The Committee has identified issues under the Legisiation Review Act 1987, section 9(1)(b)(i) and
(vii). I am writing to you as the responsible minister to seek clarification on the issues outlined
below.

The Committee will consider your response and publish its conclusions regarding the instrument
in a future Delegated Legislation Monitor. Consistent with its establishing resolution, the
Committee may, if it has outstanding concerns, draw the instrument to the attention of the House
or recommend to the House that the instrument, or part of the instrument, be disallowed. In
certain circumstances, the Committee may seek further clarification.

Further information about the Committee's work practices and the application of the scrutiny
principles is available in the Guidelines for the gperation of the Delegated 1 egislation Committee's technical
scrutiny function, on the NSW Parliament website.

Scrutiny concerns

Parliament House, Macquarie Street, Sydney NSW 2000 AUSTRALIA
Telephone (02) 9230 3050
dlc@parliament.nsw.gov.au
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Provision

Issue

Schedule 1[9]

Schedule 1[9] inserts section 55H into the Marine Safety Regulation 2016.
Section 55H is similar to the previous section 23, which was repealed by
Schedule 1[4].

Section 55H deals with marking and lighting hazards. Under section 55H(1),
the owner of a hazard in or over navigable waters must ensure the hazard is
marked and lit so it does not cause a danger to the safe navigation of vessels.
There is a maximum penalty of 50 penalty units for this offence.

Subclauses (2), (4) and (5) then provide:

(2) Transport for NSW or the Port Authority of New South Wales
(each a regulator) may give the owner of a hazard a written direction
to—

(a) mark or light the hazard in the time and manner specified in the
direction, and

(b) keep the marking or lighting in good condition.

(4) A person who is given a direction under subclause (2) must comply
with the direction.

Maximum penalty—50 penalty units.

(5) A person who is given a direction under subclause (2) must notify
the regulator that gave the direction as soon as the person becomes
aware of a defect in relation to the marking or lighting of the hazard.

Maximum penalty—50 penalty units.
The Committee's concern is with subclause (5).

A person given a direction under subclause (2) must comply with the
direction under subclause (4), and there is a maximum penalty of 50 penalty
units for failing to do so. Because of subclause (2)(b), failing to do so would
include failing to keep the marking or lighting in good condition.

It appears, therefore, that subclause (5) may in some cases require a person
to notify the regulator that they have committed an offence against subclause
(4), depending on the nature of the defect. In other words, if there is a defect
in relation to the marking or lighting of the hazard, then in some cases it may
be arguable that the person has not kept the marking or lighting in good
condition and would be subject to a penalty under subclause (4).

The Committee therefore considers that subclause (5), insofar as it applies to
individuals, may infringe on the common law privilege against self-
incrimination.

The Committee understands the policy reason for requiring persons to notify
the regulator of defects in relation to the marking or lighting of the hazard.
However, the Committee is concerned about how information disclosed
under subclause (5) may be used — in particular, the Committee is concerned
that the disclosed information may be used to prosecute an offence against
subclause (4).




The Committee therefore seeks confirmation of the following:

e is the intention that information disclosed under subclause (5) could
be used for the purposes of prosecuting, or giving a penalty notice
for, an offence against subclause (4)?

e is there anything preventing this from happening?

e in the drafting of section 55H, was any consideration given to whether
restrictions should be placed on the use of information disclosed
under the subclause (5)? For example, a provision stating that the
information disclosed under subclause (5) is not admissible in
evidence against an individual for an offence against subclause (4).

The Committee notes that similar issues relating to the privilege against self-
incrimination were raised in relation to other regulations in Delegated
Legislation Monitor No. 14 of 2025, Chapter 1.

Please provide a response to the issue identified as no 1 by 23 December 2025, noting a copy of
your return correspondence will be annexed to a future Delegated Legislation Monitor.

If you have any questions about this correspondence, please contact Madeleine Dowd, Director —
Delegated Legislation Committee, on 9230 3050 or dlc@patliament.nsw.gov.au.

Kind regards

The Hon Natasha Maclaren-Jones MLLC

Committee Chair
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Minister for Regional Transport

The Hon Jenny Aitchison MP Y
Minister for Roads Y “L\‘t_]"
NSW

GOVERNMENT

The Hon. Natasha Maclaren-Jones MLC,
Committee Chair

Parliament House
Macquarie Street, Sydney NSW 2000

Re: Delegated Legislation Committee for scrutiny of the Marine Safety Amendment Regulation 2025

Dear Ms Maclaren-Jones,

| write in response to your letter of 9 December 2025 regarding the Delegated Legislation
Committee’s review of the Marine Safety Amendment Regulation 2025 (NSW) (Amendment
Regulation). | appreciate the Committee’s concern and a response to the issue is set out below.

Transport for NSW (Transport) is conducting a review and remake of the Marine Safety Regulation
2016 (NSW) (Regulation) as required by the Subordinate Legislation Act 1989 (NSW). The Regulation
is due for staged repeal by 1 September 2026. The Amendment Regulation was made in November
2025 under the Marine Safety Act 2012 (NSW) (the Act) to make necessary consequential and minor
amendments to the Regulation to complement changes made to the Act ahead of the staged repeal
remake of the Regulation.

The Regulation is a key instrument in regulating recreational boating and port safety in NSW.
Together, the regulatory frameworks in the Act and the Regulation support the safe and effective
management of NSW waterways and the vessels operating on them.

The Act provides that the regulations may make provisions for or with respect to the lighting and
marking of potential hazards. This change to the term ‘hazard’ captures objects that are likely to be
a danger to the safe navigation of vessels and complements the expansion of the definition of
‘obstruction to navigation’ elsewhere in the Act. The Regulation operationalises this provision by
creating obligations for the owner of a hazard and the offences for not meeting these obligations.

The intended effect of clause 55(H) of the Amendment Regulation is to create an obligation for the
owner of a hazard to ensure the hazard is marked and lit, follow a written direction given by the
regulator to do so in the time and manner specified in the direction and keep the marking or lighting
in good condition. It also creates offences which arise if the specified requirements are not met.

It is not intended that information disclosed under subclause (5) be used for the purpose of
prosecuting, or giving a penalty notice for, an offence against subclause (4) and it was not
considered that Transport or the Port Authority of NSW would use the provision in this way.
Transport acknowledges there is nothing to prevent such information being used for this purpose.

Subclause (5) has the safety function of ensuring Transport and the Port Authority of NSW are
aware of any defects in relation to the marking or lighting of a hazard and it is expected the
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notification given under this provision about a defect would be accompanied by remedial action by
the notifier, such as fixing the defect.

Nevertheless, as part of the review and remake of the Regulation underway, Transport will make a
minor clarification to subclause (5) to clarify that the information disclosed under subclause (5) is
not admissible as evidence against an individual for an offence against subclause (4). This will put
the operation of this subclause and limitations on use of information, beyond doubt.

| hope this information is of assistance. If you have any questions, please contact Ms Rosemary Donley,
Senior Manager Maritime Policy, Transport for NSW at rosemary.donley2@transport.nsw.gov.au.

Sincerely,

1
Jenny Aitchison MP
Minister for Roads
Minister for Regional Transport
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