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Need: Why is the policy needed based on factual evidence and stakeholder input?

The Children’s Guardian and Other Legislation Amendment Bill 2026 (the Bill) amends the Child
Protection (Working with Children) Act 2012 (WWC Act), the Children’s Guardian Act 2019 (CG Act)
and the Children’s Guardian Amendment Act 2025 (CG Amendment Act) to make consequential
and clarifying changes arising from the report of the statutory review of the CG Act tabled in
Parliament in December 2024, and recent legislative reforms under the CG Amendment Act and
the Child Protection (Working with Children) and Other Legislation Amendment Act 2025 (the WWC
Act). It also makes other changes to ensure consistency and efficacy of the legislation
administered by the Children’s Guardian.

The amendments in the Bill are required for the fo'llowing reasons:

e Anamendment to clarify that an interstate negative notice will not be recognised under the
mutual recognition provisions introduced by the WWC Amendment Act if it has been solely
imposed due to the operation of another state or territory’s mutual recognition scheme will
avoid the unintended consequence of preventing jurisdictions from completing their risk
assessments or reconsidering their own decisions;

e An amendment to clarify the Children’s Guardian’s power to issue notices for the
production of information under the WWC Act to persons located outside NSW reduces
legal uncertainty regarding the interstate exercise of this power;

e Amendments to the power of delegation of the Children’s Guardian and to the definition of
‘report’ in section 10 of the CG Act implements an outstanding recommendation of the CG
Act Statutory Review and addresses an inadvertent omission in the CG Amendment Act;

e An amendment to align the thresholds in the CG Act for the reporting of reportable
conduct information within the Office of the Children’s Guardian with the thresholds for
interim bar action in the WWC Act is necessary to ensure consistency between the
legislative schemes;

e An amendment to narrow the scope of providers of overnight camps to be brought within
the scope of the reportable conduct scheme responds to sector consultation that only
those organisations whose primary activity or core function is the provision of overnight
camps for children are captured;

e The postponement of the commencement of the amended definition of ‘substitute
residential care’ enables appropriate management of the increase in and greater diversity of
providers captured in the amended definition and in the scheme for ‘specialised substitute
residential care’ (SSRC).

Objectives: What is the policy’s objective couched in terms of the public interest?

The Bill’s objective is to ensure that the CG Act and WWC Act remains effective and workable by
implementing consequential and clarifying changes arising from the statutory review
recommendations and legislative reforms passed in 2025.

There is a strong public interest in safeguarding the effectiveness of child protection legislation,
~including by delaying and amending provision before they commence to ensure regulatory
readiness and in response to stakeholder feedback. The Bill also supports the public interest by
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ensuring that legislative schemes are consistent in application, statutory powers are clear in their
extent, and inadvertent omissions and unintended consequences of recent legislative reforms are
remediated as quickly as possible.

Options: What alternative policies and mechanisms were considered in advance of the Bill?

There is no alternative avenue, apart from legislative reform, that will achieve the intended
outcomes as the amendments in the Bill are largely to clarify existing legislation or avoid
unintended consequences of amendments passed in 2025.

Most of the issues sought to be addressed by the Bill cannot be dealt with operationally or by
policy given that this would conflict with the legal effect of existing provisions, risk non-
compliance and expose the NSW Government to risks of legal challenge.

In relation to the scope of ‘providers of overnight camps’ captured by the reportable conduct
scheme, the NSW Government considered maintaining the wording in the existing uncommenced
provision as well as other ways of clarifying the scope of providers covered. However, consultation
undertaken with overnight camp, sporting, recreational and youth organisations were highly
supportive of narrowing the scheme to only those organisations whose primary activity or core
function is the provision of overnight camps for children.

Analysis: What were the pros/cons and benefits/costs of each option considered?

If the amendments in the Bill are not made, there would be risks to the effectiveness of the CG Act
and WWC Act in protecting children and operating fairly in relation to persons regulated under
those Acts, as there would be:

e Alack of clarity regarding the interstate reach of the Children’s Guardian’s power to
require the production of information would hamper the Children’s Guardian’s ability to
appropriately assess a person’s risk to the safety of children;

e A failure to clarify the mutual recognition provisions will leave unaddressed the unintended
consequence of preventing jurisdictions from completing their risk assessments or
reconsidering their own decisions, which will unfairly impact persons required to have
working with children checks;

e |nconsistencies between these legislative schemes in relation to thresholds for the
reporting of reportable conduct information within the Office of the Children’s Guardian
would lead to delays in making of interim bar decisions;

e Reporters making a report of reportable allegations or convictions made directly to the
Children’s Guardian against a Head of Relevant Entity would be excluded from protections
against reprisals in the CG Act;

e Aninability to delegate certain functions to the recently appointed Deputy Children’s '
Guardian which would hamper her ability to perform her role;

¢ Asignificant additional number of services would be added to the SSRC scheme which is
only intended to regulate a small number of providers.

The Bill is considered the most effective and efficient way to deal with these issues.

In relation to the scope of ‘providers of overnight camps’ captured by the reportable conduct
scheme, the NSW Government considered maintaining the wording in the existing uncommenced
provision as well as other ways of clarifying the scope of providers covered. However, consultation
undertaken with overnight camp, sporting, recreational and youth organisations were highly
supportive of narrowing the scheme to only those organisations whose primary activity or core
function is the provision of overnight camps for children.




Pathway: What are the timetable and steps for the policy’s rollout and who will administer it?
The Bill will commence on assent.

The Children’s Guardian is responsible for administering the CG Act and the WWC Act..As many of
the amendments in the Bill are clarifying amendments and are consistent with existing policy,
they will require minimal additional steps to implement.

In relation to the postponement of the commencement of the amended definition of ‘substitute
residential care’, the Office of the Children’s Guardian (OCG) is working on an implementation ptan
that may include a review of the regulatory framework for specialised substitute residential care
to ensure the regulatory framework will be fit for purpose for the increase in services captured.

In relation to the narrowing of the scope of and commencement of the inclusion of providers of
overnight camps the OCG is working on a plan to support the sector to operationalise these
provisions.

In relation to the amendments to the mutual recognition of negative notices, the Bill incorporates
transitional provisions to maintain the effect of any terminations of applications and cancellations
of clearances that have been communicated to affected persons from the existing law, while
enabling persons affected by the amendment to reapply for a working with chlldren check
clearance.

Consultation: Were the views of affected stakeholders sought and considered in making the
policy?

The Bill was informed by targeted consultation with key government agency stakeholders,
including the Information and Privacy Commission, the Department of Education, the Early
Learning Commission and the Department of Communities and Justice.

Consultation with the sports and recreation sector, including Outdoors NSW & ACT members,
Scouts NSW, and the NSW Office of Sport, was undertaken in relation to the amendment to
narrow the scope of providers of overnight camps to be captured in the Reportable Conduct
Scheme.






