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Overview of the Delegated Legislation Monitor

Operation of the Committee's technical scrutiny function 

1.1 The Regulation Committee was first established on a trial basis on 23 November 2017 in the 
56th Parliament. 1 The committee was reappointed in the 57th Parliament on 8 May 2019 and 
in the 58th Parliament on 10 May 2023. 2

1.2 On 19 October 2023, the Legislative Council amended the resolution of the House 
establishing the Regulation Committee to require the committee to scrutinise delegated 
legislation that is subject to disallowance. 3

1.3 Paragraph (3) of amended resolution requires that:

The committee, from the first sitting day in 2024:  

(a) is to consider all instruments of a legislative nature that are subject to disallowance 
while they are so subject, against the scrutiny principles set out in section 9(1)(b) of 
the Legislation Review Act 1987,  

(b) may report on such instruments as it thinks necessary, including setting out its 
opinion that an instrument or portion of an instrument ought to be disallowed and 
the grounds on which it has formed that opinion, and  

(c) may consider and report on an instrument after it has ceased to be subject to 
disallowance if the committee resolves to do so while the instrument is subject to 
disallowance. 

1.4 In accordance with paragraph (3), the committee will consider any instrument that is 
disallowable, during the period which it may be disallowed. That includes 'statutory rules', 
within the meaning of the Interpretation Act 1987, that are disallowable by virtue of section 41 
of that Act. It also includes other instruments to which section 41 applies indirectly, i.e., where 
the Act under which an instrument is made provides it is to be treated as if it were a statutory 
rule for the purposes of section 41.

1.5 A list of instruments that are subject to disallowance is published on the Parliament's website 
on the first Tuesday of each month and each Tuesday when the Legislative Council is sitting. 

1.6 With regard to the scrutiny principles the committee is required to assess instruments against, 
the Legislation Review Act 1987, section 9(1)(b) sets out 8 grounds of scrutiny as follows: 

(i) that the regulation trespasses unduly on personal rights and liberties  

(ii) that the regulation may have an adverse impact on the business community  

 
1  Minutes, NSW Legislative Council 23 November 2017, pp 2327-2329.  
2  Minutes, NSW Legislative Council 10 May 2023, pp 37-39. 
3  Minutes, NSW Legislative Council 19 October 2023, pp 639-640. 
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(iii) that the regulation may not have been within the general objects of the legislation 
under which it was made  

(iv) that the regulation may not accord with the spirit of the legislation under which it 
was made, even though it may have been legally made  

(v) that the objective of the regulation could have been achieved by alternative and 
more effective means  

(vi) that the regulation duplicates, overlaps or conflicts with any other regulation or 
Act  

(vii) that the form or intention of the regulation calls for elucidation, or  

(viii) that any of the requirements of sections 4, 5 and 6 of the Subordinate Legislation 
Act 1989, or of the guidelines and requirements in Schedules 1 and 2 to that Act, 
appear not to have been complied with, to the extent that they were applicable in 
relation to the regulation. 4

1.7 The committee has published guidelines on its webpage which provide an overview of its 
intended approach to its technical scrutiny functions and specific guidance in respect of each 
of these eight grounds. 

1.8 Each sitting week, the committee will publish a monitor setting out its progress and 
conclusions relating to technical scrutiny of regulations. The monitor will set out matters 
where the committee has sought further information from the responsible Minister or 
Department, the committee's conclusions in relation to instruments where concerns have 
been raised and a list of those regulations the committee has reviewed which have not raised 
scrutiny concerns. 

1.9 In addition to the regular publication of monitors the committee may, from time to time and 
under paragraph (2) of the resolution establishing it, inquire and report on: 

(a) any instrument of a legislative nature regardless of its form, including the policy or 
substantive content of the instrument,  

(b) draft delegated legislation, and  

(c) trends or issues in relation to delegated legislation. 

Conclusions and structure of Monitor No. 5 of 2024 

1.10 In this Monitor, the Committee has reviewed six new instruments notified on the NSW 
Legislation Website between 4 May 2024 and 23 May 2024. One instrument remained under 
review from Monitor No. 4. The committee has concluded that each of those seven 
instruments raise no scrutiny concerns and they are set out in the list of instruments in 
Appendix 1. 

 
4  Legislation Review Act 1987, section 9(1)(b). 
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1.11 Chapter 1 of this monitor contains the conclusions of the Committee in respect of four
instruments, where concerns were initially raised in Monitor No.3. 

1.12 A further instrument remains under review, for consideration in a future Monitor.  
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Chapter 1 Concluded Scrutiny Matters
This chapter details the Committee's concluding comments on statutory instruments which raise 
scrutiny concerns relating to the grounds set out in the Legislation Review Act 1987, section 9(1)(b).

Marine Pollution Regulation 2024 

S.I.  Number 2024 No 56

Notified on Legislation 
Website (LW) 

8/3/24

Tabled in Legislative 
Council (LC)

12/3/23

Last date of notice for 
disallowance motion 

18/6/24

Overview

1.1 The Marine Pollution Regulation 2024 (the regulation), which commenced on 25 March 2024, 
repeals and remakes the Marine Pollution Regulation 2014, which would otherwise be repealed on 
1 September 2024 by the Subordinate Legislation Act 1989, section 10(2).   

1.2 The explanatory note provides that the regulation is made under the Marine Pollution Act 2012
(the Act), including section 243, the general regulation-making power. In addition, the 
explanatory note provides that the regulation prescribes matters under the Act as follows: 

(a)  the prevention of pollution by the following— 

(i) oil,

(ii) noxious liquid substances,

(iii)  packaged harmful substances, 

(iv)  sewage and greywater, 

(v)  garbage, 

(b)  the matters that must be included in the preparation of emergency and other 
plans, 

(c)  the reporting of pollution incidents, 

(d)  providing for matters relating to the certification of the construction of ships, 

(e)  setting the fees to be charged for certain services, 
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(f)  providing for decisions that are administratively reviewable by the Civil and 
Administrative Tribunal.

Scrutiny concerns  

1.3 The Committee raised scrutiny concerns regarding the regulation in Monitor No. 3 of 2024 
under the Legislation Review Act 1987, section 9(1)(b)(iii) and (vii).  

1.4 These scrutiny concerns were conveyed to the Minister for Transport in correspondence 
dated 8 May 2024. A response was provided to the Committee from the Department of
Transport on behalf of the Minister dated 22 May 2024 (see Appendix 5). 

1.5 The Committee's concerns related to:

 the creation of criminal offences in section 5(2) and (3) and the intended interaction of 
those offences with subsection (4),  

 the application of the Act, Part 13 to certain ships listed in section 173(a) of the Act in 
light of section 8(1) of the regulation, and 

 whether the Act, sections 87 and 90 provide the requisite regulation-making powers for 
sections 46 and 47 of the regulation. 

1.6 Section 5(2) and (3) provide for offences, punishable by fines of up to $11,000, relating to 
requirements for an oil spill response plan. The offences are applicable to voyages by certain 
ships involving a stop at Lord Howe Island. As is standard drafting practice, the offence-
creating provisions rely on section 18(1)(b), as read with section 18(4), of the Crimes (Sentencing 
Procedure) Act 1999 to indicate, by virtue of the inclusion of the penalty, that the contravention 
of each subsection is an offence. 

1.7 The Committee raised concerns in relation to this issue because in both subsections (2) and 
(3) the subject of each proposition is not specified ("A ship to which this section applies must 
have on board" and "The master and crew of the ship must be trained"). Read alone, it is 
unclear who is subject to each requirement. Section 5(4) goes on to provide that both the 
owner and the master of the ship may be proceeded against for "an offence under this 
section". The Committee queried whether the specification of a penalty in each subsection is 
effective to create an offence by the parties referred to in subsection (4). 

1.8 Section 5 may be contrasted with clause 39 of the Marine Pollution Regulation 2014, which it 
replaces. Clause 39 set out the relevant requirements for the ship in subclause (1) and in 
subclause (2) provided: 

"The owner and the master of a trading ship are each guilty of an offence if the vessel 
is operated in contravention of subclause (1)". 

1.9 Section 5(2) and (3) may also be contrasted with sections 24, 34, 35 and 36 of the regulation. 
Those sections each specifically impose obligations upon the master and owner of a vessel. 
The approach taken in those provisions and in the 2014 Regulation, in the Committee's view, 
provides greater certainty in the creation of a criminal offence. On this basis, the Committee 
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considered that the form or intention of section 5 called for elucidation and requested that the 
Minister for Transport clarify the intended interaction of these subsections. 

1.10 In its response, the Department confirmed that:

The intended effect of section 5(2) and (3) of the regulation is to create offences 
which arise in if the specified requirements are not met. The intended effect of section 
5(4) is to impose criminal liability on either or both of the master and the owner of a 
ship for contraventions of section 5(2) and (3). 

1.11 The Department acknowledged the differences in drafting between these and other offence-
creating provisions in the regulation and proposes to amend section 5 to clarify its intended 
operation.  

1.12 The Committee appreciates this undertaking made by the Department, and, on this basis, 
concludes its scrutiny of this issue without further comment. 

1.13 Part 13 of the Act concerns insurance requirements for ships relating to damage arising from 
the discharge of oil.  

1.14 The Act, section 173 specifies that Part 13 does not apply to certain categories of ships "unless 
the regulations declare otherwise".  Section 8(1) of the regulation declares that the Act, Part 13 
applies to “special recreational vessels”, as defined in the Special Recreational Vessels Act 2019 of 
the Commonwealth. Under that Act, a special recreational vessel is defined as a vessel that is 
(a) designed to be used wholly or primarily for recreational or sporting activities, and (b) is 
over 24 metres in length. 

1.15 The Committee's view is that the words "unless the regulations declare otherwise" in the Act,
section 173(a) contemplate that a regulation may reverse or qualify any of the classes of ship 
specified at section 173(a)(i) to (v), with the effect of removing the insurance exemption for 
those ships. In practice, section 8(1) appears to apply to certain vessels that might otherwise 
be exempt from Part 13 of the Act under section 173(a)(ii) or (iii) (or both). 

1.16 The Committee queried whether the intention of section 8(1) is to qualify both section 
173(a)(ii) and (iii), such that the intended effect is that Part 13 applies to special recreational 
vessels where the ship in question:

 is at least 24m in length and used wholly for the purpose of recreational or sporting 
activities and not for hire or reward, and 

 is 24-30m in length and is "designed to be used primarily" (rather than wholly) for 
recreational or sporting activities. 

1.17 In its response, the Department clarified that the effect of section 8(1) is to ensure that a 
“special recreational vessel”, within the meaning of the Commonwealth Act, is not exempt 
from the requirement to be insured against damage by discharge oil, regardless of whether it 
meets either criterion in section 173(a)(ii) and (iii).  
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1.18 The Committee appreciates the clarification and acknowledges that the Department 
undertakes to amend the section to clarify its intended operation. The Committee concludes 
its scrutiny of this issue without further comment. 

1.19 Sections 46 and 47 relate to "reportable transfer operation incidents", as defined in section 44. 
Transfer operations refer to operations involving a transfer of oil or a noxious liquid 
substance to or from a ship or a place on land. 

1.20 Section 46 provides that a master of a ship must report a reportable transfer operation 
incident, in relation to the ship, to the Minister. Section 47 then requires that, where the 
master of the ship was unable to report, or the ship is abandoned, the owner, charterer, 
manager or operator (responsible persons) of the ship must report a reportable transfer to the 
Minister. 

1.21 The heading of sections 46 and 47 reference the Act, sections 87 and 90 as the relevant 
regulation-making powers. It is the Committee's view that these sections do not provide the 
requisite regulation-making powers for the provisions set out in 46 and 47. These sections 
relate to reporting obligations for a "reportable transfer operation incident", however, the Act, 
sections 87 and 90 exclusively apply to a "reportable incident" as defined in section 86.  

1.22 In response to the Committee’s queries regarding the relevant regulation-making powers for 
sections 46 and 47, the Department agreed with the Committee’s view that the references to 
sections 87 and 90 as the regulation-making powers are incorrect. Instead, the Department 
considers the relevant regulation-making powers are found in the Act, section 243(2)(a) and 
(c), which provide that regulations may be made for or with respect to: 

 giving effect to the International Convention for the Prevention of Pollution from Ships 
(MARPOL), other than provisions of MARPOL to which effect is given by a provision 
of the Act, and 

 preventing or regulating the pollution of State waters or other waters by vessels or by 
facilities used for loading, unloading, berthing or other operations of vessels. 

1.23 The Department stated that section 243(2)(a) of the Act empowers sections 46 and 47 of the 
regulation, as these sections: 

…are intended to give further effect to Protocol I of MARPOL, which requires the 
reporting of incidents involving the discharge of oil or noxious liquid substances in a 
broader range of circumstances than those covered by Part 9 of the Act. 

1.24 The Department also noted that sections 46 and 47 of the regulation sought to replace clauses 
45–50 of the 2014 Regulation, in which the headings referenced to the relevant provisions of 
Protocol I of MARPOL.  

1.25 In regard to section 243(2)(c) of the Act, the Department considered that this provision 
enables section 46 and 47 as “the reporting obligations are directed towards regulating the 
pollution of State waters by facilities used for loading, unloading or other operations of 
vessels.” 



 
REGULATION COMMITTEE

 Report  - June 2024 5 
 

1.26 The Committee appreciates that clarification and accepts that sections 46 and 47 may be made 
under the Act, section 243(2)(a) and (c). To the extent that these sections give effect to 
MARPOL, the Committee notes the signposting included in the 2014 Regulation was 
convenient to guide the reader to the related provisions.  

1.27 On the basis that the Department proposes to amend the headings to section 46 and 47 to 
refer to section 243(2)(a) and (c), the Committee concludes its scrutiny of this issue without 
further comment. 

1.28 The Committee also raised two further minor issues with the Department, concerning the 
citation of enabling powers for section 6 of the regulation and the appropriate cross-reference 
for the provision(s) enabling Schedule 5.   

1.29 In its response, the Department agreed with the Committee’s views and undertook to amend 
section 6(1) and the heading to Schedule 5. The Committee concludes its scrutiny of these 
issues without further comment. 

Committee conclusion 

1.30 The Committee appreciates the detailed response provided by Department and its meaningful 
engagement with the scrutiny concerns identified in Monitor No. 3. 

1.31 Further, the Committee acknowledges the Department's undertakings to amend the regulation 
to address the issues identified by the Committee. These undertakings will be published on the 
Committee's webpage and will be updated when the relevant undertakings have been 
implemented. 

1.32 Based on these undertakings, the Committee is of the view that the scrutiny concerns 
identified under section 9(1)(b)(iii) and (vii) of the Legislation Review Act 1987, have been 
appropriately addressed. Therefore, the Committee concludes its scrutiny of the regulation.  

Marine Safety Amendment (Penalty Notice Offences) Regulation 2024

 
S.I.  Number 2024 No 57 

Notified on LW 8/3/24 

Tabled in LC 12/3/23

Last date of notice for 
disallowance motion 

18/6/24

Overview

1.33 The Marine Safety Amendment (Penalty Notice Offences) Regulation 2024 (the amending regulation) 
amends the Marine Safety Regulation 2016 to update the list of offences under the Marine 
Pollution Act 2012 that are penalty notice offences and prescribe the fixed penalty amounts. 
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The explanatory note provides that the amending regulation is made under the Marine Safety 
Act 1998, sections 126 and 137, the general regulation-making power. 

1.34 The amending regulation inserts various penalty notice offences for offences committed by a 
natural person or a corporation under the Marine Pollution Act 2012 and Marine Pollution 
Regulation 2024. Pursuant to Marine Safety Regulation 2016, section 135(5), the penalty amounts 
are expressed in terms of levels ranging from $100 (Level 1) to $5,000 (Level 6). 

Scrutiny concerns  

1.35 The Committee raised scrutiny concerns regarding the amending regulation in Monitor No. 3 
of 2024 under the Legislation Review Act 1987, section 9(1)(b)(iv). 

1.36 These scrutiny concerns were conveyed to the Minister for Transport in correspondence 
dated 8 May 2024. A response was provided to the Committee from Transport for NSW on 
behalf of the Minister dated 22 May 2024 (see Appendix 5). 

1.37 The Committee's concerns related to the rationales for:

 the disparity between the penalty amount prescribed by the amending regulation and the 
maximum penalty applicable on conviction for certain offences under the Marine 
Pollution Act 2012, and 

 the prescribed penalty amounts being greater than 45 percent of the maximum penalty 
applicable on conviction for certain offences. 

1.38 Schedule 1 to the amending regulation substitutes Schedule 10 to specify penalty notice 
offences and prescribes the associated penalty amounts for offences under the Marine Pollution 
Act 2012 and the Marine Pollution Regulation 2024. 

1.39 The Committee's letter to the Minister for Transport expressed concerns that of the penalty 
notice offences inserted relating to the Marine Pollution Act 2012, the penalty amount for over a 
quarter of the offences represents an amount equal to or less than one percent of the 
maximum penalty applicable to a criminal prosecution under the Act. This disparity is 
particularly marked for the offences set out in Appendix 3, Table 1, where the maximum 
penalty for corporations is $10 million, and the penalty amount is $5,000. 

1.40 The Committee considered that although legally made, the amendments made by the 
amending regulation make unusual use of the regulation-making powers under the Marine 
Safety Act 1998 and may not accord with the spirit of the Act. For this reason, the Committee 
sought information on the rationale for the chosen penalty amounts for those penalty notice 
offences. 

1.41 In regard to the chosen penalty amounts, the Department explained that: 

The disparity between the maximum penalties and the penalty notice amounts for 
offences under the Act is due to the broad application of the Act which covers a 
potentially large range of incidents of different scales – for example, a small vessel spill 



 
REGULATION COMMITTEE

 Report  - June 2024 7 
 

through to a large oil spill. The marine pollution penalty framework therefore needs to 
have suitable range to cover incidents of varying size.  

1.42 The Department also emphasised that the amending regulation does not introduce new 
penalty notice offences, nor does it adjust the penalty levels for the penalty notice offences 
under the Act. Rather, the amending regulation seeks only to omit those penalty notice 
offences for provisions in the Act, Part 12, Divisions 3–8, which were repealed on 25 March 
2024 by item [70] of Schedule 1 to the Marine Pollution Amendment (Review) Act 2021.

1.43 The Department’s justification for retaining the penalty amounts was three-fold: 

The penalty amounts are consistent with those under the Protection of the Operations Act 
1997 and the Protection of the Sea (Prevention of Pollution from Ships) Act 1983 (Cth). 

 ‘Level 6’ is the current maximum penalty level under the Marine Safety Regulation 2016, 
and changing this amount would have impacted alignment with the penalty scheme 
under that regulation. 

 The Marine Pollution Amendment (Review) Act 2021 removed the exclusion of recreational 
vessels from the application of the Act. As this then enabled recreational vessels to be 
liable for marine pollution discharge under the Act, the Department considered that 
increasing penalty notice amounts was not appropriate.  

1.44 The Committee appreciates the Department’s justifications for the penalty amounts and 
recognises the important regulatory role that penalty notices play to enforce compliance. 
Provided that the low penalty notice amounts are reserved for minor incidents and objectively 
serious breaches of the offences are subject to prosecution, it appears that the penalty 
framework can appropriately cater for variations in the level of seriousness of offending 
conduct. 

1.45 In its response, the Department stated that the Marine Safety Regulation 2016 is currently under 
review pursuant to the Subordinate Legislation Act 1989, Part 3, and proposed that penalty notice 
amounts in Schedule 10 will be examined in this context.  The Committee welcomes the 
review of the penalty notice framework as part of the staged repeal process, and in these 
circumstances, the Committee concludes its scrutiny of this issue without further comment. 

1.46 Of the penalty notice offences inserted relating to the Marine Pollution Regulation 2024, the 
penalty amount for more than half of the offences represents an amount greater than 45 
percent of the maximum penalty (see Appendix 3, Table 2).  

1.47 As is set out in Appendix 3, Table 3, in many cases the penalty amount for natural persons 
exceeds 60 percent of the maximum penalty. Additionally, for many offences capable of being 
committed by corporations, the penalty amount exceeds 45 percent of the maximum penalty.

1.48 The Committee considered that inserting penalties with comparatively high penalty amounts 
makes unusual use of the regulation-making powers under the Marine Safety Act 1998. For this 
reason, the Committee sought information on the rationale for the chosen penalty amounts. 

1.49 In its response, the Department stated that: 
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…the penalty framework is designed to be a serious deterrent to vessel owners and 
masters and promote the protection of NSW waterways. The penalty amounts in 
relation to oil discharge and noxious liquid substances are considered commensurate 
with the potential devastating impact that these pollutants can have on the waterways.  

1.50 The Committee acknowledges the argument that penalty notice amounts may be set at a high 
level in an effort to deter offending. Nonetheless, it is the Committee's view that they should 
be considerably lower than a court might generally be expected to impose for the same 
offence. 

1.51 The objective seriousness of an offence, including any potential or actual "devastating 
impacts" on waterways may indicate circumstances in which it is inappropriate for an offence 
to be dealt with by way of a penalty notice. Particularly for low volume offences, the 
deterrence of a prosecution, with the prospect of evidence being tested to the criminal 
standard and, if proved, a conviction being recorded, may be more appropriate. In such a case, 
the sentencing court would have the full range of the maximum penalty available to it on 
conviction.  

1.52 It is for this reason that the Committee has concerns that comparatively high penalty amounts 
may detract from the objective and operation of the Act, as envisaged by Parliament. 
Although circumstances may vary, the Committee generally considers that penalty amounts in 
excess of 20-25 per cent of the maximum penalty available on conviction raise potential 
concerns.  

1.53 However, the Committee acknowledges that these offences are intended to ensure compliance 
with the regulations to enhance the protection of NSW waters from marine pollution. The 
Department also intends to review the penalty notice amounts in Schedule 10 as part of the 
statutory repeal of the Marine Safety Regulation 2016.  In these circumstances, the Committee 
concludes its scrutiny without further comment. 

Committee conclusion 

1.54 The Committee reiterates its thanks to the Department for its engagement with the scrutiny 
concerns identified in Monitor No. 3 and acknowledges the justifications provided for each of 
the issues identified. 

1.55 The Committee is of the view that the scrutiny concerns identified under section 9(1)(b)(iv) of 
the Legislation Review Act 1987, have been appropriately addressed. Therefore, the Committee 
concludes its scrutiny of the regulation.  

1.56 However, scrutiny concerns relating to penalty notice amounts that are either a very 
insignificant portion or very significant portion of the maximum penalty applicable on 
conviction will continue to be identified by the Committee when reviewing statutory 
instruments. 
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Water Industry Competition (General) Regulation 2024 

S.I.  Number 2024 No 51

Notified on LW 1/3/24

Tabled in LC 12/3/23

Last date of notice for 
disallowance motion

18/6/24

Overview

1.57 The Water Industry Competition (General) Regulation 2024 (the regulation) repeals and remakes the 
Water Industry Competition (General) Regulation 2021.  

1.58 The regulation was made under the Water Industry Competition Act 2006 (the Act) and 
commenced on 1 March 2024, at the same time as significant portions of the Water Industry 
Competition Amendment Act 2021. 

1.59 The Water Industry Competition (General) Regulation 2024 provides for: 

 “classes” of water industry infrastructure for the purposes of the Act, 

 licences regarding the operation of, or provision of retail services for, water industry 
infrastructure, 

 the operation of the water retail market, 

 conduct of investigations into pricing determinations for monopoly services, 

 last resort arrangements to provide for the effective replacement of a scheme operator 
or retailer who can no longer act in relation to a scheme, 

 connecting development to infrastructure, and 

 application audits and compliance audits. 

Scrutiny concerns 

1.60 The Committee raised scrutiny concerns regarding this regulation in Monitor No.3 of 2024 
under the Legislation Review Act 1987, section 9(1)(b)(i) and (vii). 

1.61 These scrutiny concerns were conveyed to the Minister for Water in a letter on 8 May 2024. 
The Minister addressed each scrutiny concern in a response letter dated 21 May 2024 (see 
Appendix 5). 

1.62 The Committee's concerns related to: 

 the purpose and intended effect of duplicating section 3A(a) of the Act in section 6(a), 

 the intended meaning of the term "water source" which does not appear to be defined 
in the Act or the regulation, and 
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 the rationale for the breadth of the discretion of the Independent Pricing and 
Regulatory Tribunal (IPART) in determining the timing and conduct of investigations, 
and the matters for inclusion in issues papers, draft reports and final reports.

1.63 The Act, section 3A defines "classes" of water industry infrastructure that are relevant to 
licence approvals and scheme approvals under Part 2 of the Act. Section 3A(a) defines one of 
these classes as "infrastructure for the purpose of the production or supply of drinking water". 
Paragraph (f) of section 3A enables the regulations to prescribe additional purposes as classes 
of water industry infrastructure.  

1.64 In the exercise of the power in section 3A(f) of the Act, the regulation, section 6(a) prescribes 
infrastructure for the purpose of "the supply of drinking water". The Committee sought 
clarification regarding the potential duplication of the Act and queried what, if any, additional 
legal effect section 6(a) is intended to create.  

1.65 In its response, the Department stated that:  

Both classes in section 3A(a) of the Act and section 6(a) of the Regulation include 
infrastructure for the purpose of supplying drinking water. The key difference is the 
class in subsection 3A(a) of the Act also allows for the production of drinking water. 
That is, the Regulation creates a class of water infrastructure that is for the supply of 
drinking water only (that class does not relate to the production of drinking water). 5 

1.66 The Committee acknowledges the Minister's response which confirms regulation 6(a) is 
intended to add to the Act, section 3A(a) by creating a "class" of water industry infrastructure 
for the "supply of drinking water" only. 

1.67 The Committee considers that the Act, section 3A(a) likely already contemplates that a license 
could be granted for water industry infrastructure that falls within the class of "infrastructure 
for the purpose of production or supply of drinking water", that relates exclusively to supply. 
That view is supported by the "or" in paragraph (a), which stands in contrast to the 
subsequent paragraphs of section 3A and suggests either or both purposes are included. 

1.68 For example, paragraph (b) refers to the purpose of "capturing and treating" stormwater. The 
disjunctive "or" in paragraph (a) appears to have little or no work to do on the Minister's 
suggested construction. Furthermore, the term "class" itself, as read with the definitions of 
water infrastructure and sewerage infrastructure, suggests a class may be inclusive of categories 
of infrastructure capable of being used for the distinct parts of the purpose described. 

1.69 The regulation may have the effect of casting doubt on reading the Act, section 3A(a) in the 
manner set out above (including whether infrastructure for the purpose of production only is 
covered by the paragraph). In the circumstances, however, the Committee acknowledges 
section 6(a) of the regulation is intended to produce a distinct legal effect rather than 
duplicating the Act under which it is made.  

 
5  For simplicity, the Committee has referred to the Water Industry Competition (General) Regulation 2024 and the 

Water Industry Competition Act 2006 as the Regulation and the Act, even when quoting the Minister's letter.
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1.70 Given the regulation seeks to put beyond all doubt that such a class of infrastructure 
(infrastructure for supply only) is provided for, the Committee has no further comment.

1.71 The Committee also sought clarification regarding whether the term "water source" in the 
regulation should be defined or is intended to have its ordinary meaning. The term is used in 
sections 10 and 62 and Schedule 2, section 20. 

1.72 In its response, the Department confirmed that "water source" is not intended to have the 
same meaning as in the Water Management Act 2000. Rather it should be read as having its 
ordinary meaning.  

1.73 The Committee welcomes this confirmation and has no further comment.   

1.74 The Committee raised concerns that sections 27(1) and 30(1) require IPART to take certain 
steps in relation to an investigation into a monopoly only "as soon as IPART considers 
appropriate". 

1.75 The Committee also identified concerns regarding sections 27(4) and 30(5) which impose no 
outer time limit on when IPART must provide an issues paper or draft report to a monopoly 
supplier and make it publicly available on the IPART website.  

1.76 These concerns related to the very broad discretion conferred on IPART under these 
provisions and the potential implications of that discretion for an investigated party's rights.

1.77 In her response, the Minister noted that these provisions maintain the position that applied 
under predecessor regulations made in 2008 and 2021. The response stated that the intention 
"was not to make any changes to the established process of IPART price determinations" that 
applied under those regulations, noting the regime provided flexibility for determinations of 
varying complexity.  

1.78 The Committee acknowledges the benefits of certainty and continuity for established 
regulatory practices. However, the Committee also considers that, in general, provisions that 
confer a broad discretion could nonetheless be constrained by objective standards that apply 
flexibly, depending on the complexity of the circumstances in question.  

1.79 As this is a case where the relevant provisions relate to IPART investigations that have only 
affected a single monopoly supplier since 2011 and have done so, in the Minister's view, 
"without issue", the Committee accepts the Minister's justification for maintaining the status 
quo and concludes its scrutiny without further comment. 

Committee conclusion 

1.80 The Committee appreciates the Minister's meaningful engagement with the scrutiny concerns 
identified in Monitor No. 3 and acknowledges the justifications for each of the issues raised. 
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1.81 The Committee is of the view that the scrutiny concerns identified under section 9(1)(b)(i) and 
(vii) of the Legislation Review Act 1987, have been appropriately addressed. Therefore, the 
Committee concludes its scrutiny of the regulation.  

Report and Determination Pursuant to Section 14(2) of the Statutory and Other 
Offices Remuneration Act 1975 – President, Vice-President, Deputy Presidents 
and Acting Judge of Industrial Relations Commission  

Gazette Number n2024-0470

Notified on LW 26/4/24

Tabled in LC 7/5/24

Last date of notice for 
disallowance motion 

16/8/24

Overview

1.82 This determination is made under the Statutory and Other Offices Remuneration Act 1975 (the Act), 
section 14(1). It followed a direction of the Premier to fix remuneration packages for office 
holders of the Industrial Relations Commission, including the President, Vice-President, 
Deputy Presidents and Acting Judges. As provided by section 14(2) of the Act, the Statutory 
and Other Offices Remuneration Tribunal (the Tribunal) determines the salary and allowances 
payable to these office holders. 

1.83 The Act, section 13, requires the Tribunal, each year, to determine the remuneration to be 
paid to office holders on and from 1 July in that year. These annual determinations have been 
grouped together by the Tribunal, with public office holders, and judges, magistrates, court 
and related officers, grouped separately. 

1.84 This determination is disallowable by virtue of the Act, section 19A(2), and will take effect 
upon the commencement by proclamation of amendments to the Industrial Relations Act 1996. 
These amendments will re-establish the Industrial Relations Commission, previously the 
Industrial Court, and reinstate judicial members of that Commission. 

Scrutiny concerns 

1.85 The Committee raised scrutiny concerns regarding this determination in Monitor No. 3 of 
2024 under the Legislation Review Act 1987, section 9(1)(b)(vii). 

1.86 These scrutiny concerns were conveyed to the Tribunal in correspondence dated 8 May 2024, 
and a response was received on 10 May 2024 (see Appendix 5). 

1.87 The Committee's concerns related to: 

 clarity regarding references to sections of the Industrial Relations Act 1996 (as 
prospectively amended), and 
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 the rationale for amending the 2023 determination for the Public Office Holders 
Group, rather than the determination for the Judges and Magistrates Group. 

1.88 In its response, the Tribunal acknowledged and accepted the concerns raised by the 
Committee and undertook to publish an erratum in the Government Gazette to address those 
issues. 

1.89 The erratum was subsequently published in Government Gazette No. 181 of 17 May 2024
and corrects the errors identified by the Committee. The erratum: 

in paragraph 1 of the determination, replaces the reference to Statutory and Other Offices 
Remuneration Tribunal Act 1975 with the Statutory and Other Offices Remuneration Act 1975

in paragraph 4 of the determination, amends erroneous references to sections of the 
Industrial Relations Act 1996, and  

under the heading 'Determination', replaces the reference to the 2023 determination for 
Public Office Holders Group to the determination for the Judges and Magistrates 
Group. 

Committee conclusion 

1.90 The Committee thanks the Tribunal for its prompt engagement with the scrutiny concerns 
identified in Monitor No. 3 and acknowledges the publication of the erratum addressing the 
issues identified by the Committee. 

1.91 Based on the erratum, the Committee is of the view that the scrutiny concerns identified 
under section 9(1)(b)(vii) of the Legislation Review Act 1987, being that the form or intention of 
the determination called for elucidation, have been appropriately addressed. Therefore, the 
Committee concludes its scrutiny of the determination.  
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Appendix 1 Instruments with no scrutiny concerns

The committee has reviewed the following instruments and raised no scrutiny concerns: 

 

Instrument SI Number/ 
Government Gazette 

Road Transport (Driver Licensing) Amendment (Demerit Points Reduction 
Trial) Regulation 2024 

2024 No 137 

Education and Care Services National Amendment Regulations 2024  2024 No 143 

Education and Care Services National Further Amendment Regulations 
2024 

2024 No 144 

Notice of Reservation of a National Park GG n2024-810 

Notice of Reservation of a Regional Park  GG n2024-811 

Notice of Reservation of a National Park  GG n2024-812 

Erratum of Report and Determination Pursuant to Section 14(2) of the 
Statutory and Other Offices Remuneration Act 1975 – President, Vice-
President, Deputy Presidents and Acting Judge of Industrial Relations 
Commission  

GG n2024-881 
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Appendix 2 Instruments where engagement is ongoing

The Committee is engaging with the Minister responsible for the making of the Electricity Infrastructure 
Investment Amendment (Consumer Trustee and Infrastructure Planner) Regulation 2024 (S.I. 2024 No 96). The 
Committee set out its initial concerns regarding this instrument in Monitor No. 4 of 2024 and will set 
out a concluding view relating to those concerns in a future monitor, having regard to that engagement.  
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Appendix 3 Penalty notice offences under the 
and 

Table 1 Penalty notice offences under the 
Section 15(1) The master and the owner of a ship are each guilty of an offence if any oil is discharged from 

the ship into State waters.
Section 16(2) A person involved in the operation or maintenance of a ship is guilty of an offence if the 

person’s act causes any oil to be discharged from the ship into State waters. 
Section 26(1) The master and the owner of a ship are each guilty of an offence if any oil residues that cannot 

be discharged from the ship into State waters without the commission of an offence against 
section 15 are not retained on board the ship while the ship is in State waters.

Section 29(1) The master and the owner of a ship that is subject to a chemical tanker construction certificate 
certifying the ship to carry noxious liquid substances in bulk are each guilty of an offence if any 
noxious liquid substance is discharged from the ship into State waters. 

Section 30(2) A person involved in the operation or maintenance of a ship that is subject to a chemical tanker 
construction certificate certifying the ship to carry noxious liquid substances in bulk is guilty of 
an offence if the person’s act causes any noxious liquid substance to be discharged from the 
ship into State waters. 

Section 31 A person responsible for the discharge of any noxious liquid substance into State waters from a 
ship that is subject to a chemical tanker construction certificate certifying the ship to carry 
noxious liquid substances in bulk is guilty of an offence.

Section 68(1) 
or (2) 

(1)  A person must not deliberately, recklessly or negligently cause a prescribed marine pollutant 
to be discharged from a ship in, or in connection with, a transfer operation. 
 
(2)  Each prescribed person in relation to a ship is guilty of an offence if a prescribed marine 
pollutant is discharged from a ship in, or in connection with, a transfer operation. 

Section 69(1) 
or (2)

(1)  A person must not deliberately, recklessly or negligently cause a prescribed marine pollutant 
to be discharged from a place on land in, or in connection with, a transfer operation.
 
(2) The occupier of land is guilty of an offence if a prescribed marine pollutant is discharged 
from a place on the land in, or in connection with, a transfer operation. 

Section 70(1) 
or (2) 

(1)  A person must not deliberately, recklessly or negligently cause a prescribed marine pollutant 
to be discharged from an apparatus on a ship in, or in connection with, a transfer operation. 
 
(2)  Each of the prescribed persons in relation to a ship is guilty of an offence if any prescribed 
marine pollutant is discharged from any apparatus on the ship used in, or in connection with, a 
transfer operation, whether or not it is being so used.

Section 71(1) 
or (2) 

(1) A person must not deliberately, recklessly or negligently cause a prescribed marine pollutant 
to be discharged from an apparatus on a place on land in, or in connection with, a transfer 
operation. 
 
(2) Each of the prescribed persons in relation to a transfer operation is guilty of an offence if 
any prescribed marine pollutant is discharged from any apparatus on a place on land used in, or 
in connection with, a transfer operation, whether or not it is being so used.

Section 72(2) Each of the prescribed persons in relation to a purpose-built pipeline is guilty of an offence if 
any prescribed marine pollutant is discharged from the pipeline in, or in connection with, a 
transfer operation, whether or not it is being so used.

Section 73 Each of the following persons is guilty of an offence if any prescribed marine pollutant is 
discharged from a purpose-built pipeline used in, or in connection with, a transfer operation, 
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whether or not it is being so used—
(a) the occupier of the land on which the pipeline is situated, 
(b) any lessee, licensee or user of any lease, licence or right of user for the use of the pipeline 
for the carriage of oil,
(c) the person in charge of the pipeline, 
(d) each other person responsible for the discharge

 
Table 2 Penalty notice offences under the 

Section 10 The master of a ship must ensure that a tank from which a noxious liquid substance has been 
unloaded is washed in accordance with the provisions of MARPOL, Annex II applying to the 
tank. 

Section 18(3) A person must comply with a direction under this section. 

Section 20(1) The following persons are each guilty of an offence if untreated sewage is discharged from a 
vessel into State waters—
(a) the person who discharged the sewage,
(b) the owner of the vessel, 
(c) the master of the vessel. 

Section 21(3) The following persons are each guilty of an offence if treated sewage is discharged from a 
relevant vessel into a no discharge zone— 
(a) the person who discharged the sewage, 
(b) the owner of the vessel, 
(c) the master of the vessel

Section 24(2) The master and owner of a vessel are each guilty of an offence if a sewage system, or part of the 
sewage system, on the vessel— 
(a) is defective, or 
(b) has been altered or modified in a way that enables the discharge of sewage into State waters.

Section 25 The owner of a vessel operating in State waters must ensure the vessel complies with
all NSW sewage standards applying to the vessel.

Section 34 The master and owner of a ship involved in an accident that substantially affects the integrity or 
operation of the sewage system on the ship must ensure that TfNSW is notified of the 
accident— 
(a) in writing, and 
(b) within 24 hours after the accident 

Section 35 The master and owner of a ship with a defect that substantially affects the integrity or operation 
of the sewage system on the ship must ensure that TfNSW is notified of the defect— 
(a) in writing, and 
(b) within 24 hours after the defect is discovered. 

Section 36 The master and owner of a ship must ensure that a modification of the sewage system on the 
ship does not occur unless— 
(a) written notice of the proposed modification has been given to TfNSW, and 
(b) TfNSW has approved the modification in writing. 

Section 37 An owner who is given the direction must have the ship and its equipment, systems and fittings 
inspected or surveyed for the purpose of ensuring compliance with the sewage standards.

Section 40(1) The following persons are each guilty of an offence if greywater is discharged from
a vessel into State waters— 
(a) the person who discharged the greywater, 
(b) the owner of the vessel, 
(c) the master of the vessel. 

Section 41 The owner of a vessel operating in State waters must ensure a greywater tank is 
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installed and maintained on the vessel as required by Schedule 6.

Section 46(1) 
or (3) 

(1) The master of a ship must report a reportable transfer operation incident, in relation 
to the ship, to the Minister.
(3) The master of a ship must comply with the direction.

Section 47(1) 
or (3) 

(1) Each responsible person for a ship must report a reportable transfer operation incident, in 
relation to the ship, to the Minister if— (a) the ship is abandoned, or (b) the master of the ship 
is unable to report the reportable transfer operation incident to the Minister. 

(3) A responsible person must comply with the direction.
Section 48(1) If a report provided under this part is incomplete, the responsible person for the ship, or the 

person’s agent, must report the missing particulars to the Minister without delay. 
Section 49 A person must not, in a report under this part, make a statement that is false or

misleading in a material particular. 
 
Table 3 Comparison of maximum penalties and penalty notice offence amounts for offences 
under the 

Section 

Penalty 
amount for 

natural 
persons 

Penalty 
amount for 

corporations 

Maximum 
penalty for 
individuals 

Maximum 
penalty for 

corporations 

Percentage 
penalty 

amount / 
maximum 
penalty for 
individuals 

Percentage 
penalty 

amount/ma
ximum 

penalty for 
corporations 

10 1500 - 2,200 - 68% -

18(3) 1500 5000 11,000 11,000 14% 45% 
20(1) 1500 5000 11,000 11,000 14% 45% 
21(3) 1500 5000 11,000 11,000 14% 45% 
24(2) 1500 5000 2,200 11,000 68% 45% 
25 1500 5000 11,000 11,000 14% 45%
34 750 1500 1,100 5,500 68% 27% 

35 750 1500 1,100 5,500 68% 27% 
36 1500 5000 2,200 11,000 68% 45%
37 1500 5000 2,200 11,000 68% 45% 
40(1) 1500 5000 11,000 11,000 14% 45% 
41 1500 5000 11,000 11,000 14% 45% 
46(1) or (3) 1500 - 11,000 - 14% -
47(1) or (3) 1500 5000 11,000 11,000 14% 45% 
48(1) 1500 5000 11,000 11,000 14% 45% 
49 1500 5000 11,000 11,000 14% 45% 
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Appendix 4 Minutes

Draft minutes no. 10 
Monday 3 June 2024 
Regulation Committee  
Room 1136, Parliament House, Sydney, 11.02 am 

1. Members present
Mrs Maclaren-Jones, Chair  
Ms Boyd, Deputy Chair (via teleconference) 
Mrs Carter 
Mr Donnelly 
Dr Kaine (via teleconference) 
Mr Murphy  
Mr Nanva (via teleconference) 

2. Previous minutes 
Resolved, on the motion of Mr Donnelly: That draft minutes no. 9 be confirmed. 

3. Correspondence 
The Committee noted the following items of correspondence: 

 16 May 2024 – Letter from Chair to the Minister for Energy, the Hon Penny Sharpe MLC, regarding 
scrutiny concerns identified Delegated Legislation Monitor No. 4 of 2024. 

 16 May 2024 – Letter from Chair to the Minister for Education and Early Learning, the Hon Prue Car 
MP, regarding scrutiny concerns identified in Monitor No. 2 of 2024. 

10 May 2024 – Letter from Jim Lloyd, Statutory and Other Offices Remuneration Tribunal, to the 
Chair, regarding scrutiny concerns identified in Monitor No. 3 of 2024. 

 21 May 2024 – Letter from Minister for Water, the Hon Rose Jackson MLC, to the Chair regarding 
scrutiny concerns identified in Delegated Legislation Monitor No. 3 of 2024. 

 22 May 2024 – Letter from Sally Webb, Deputy Secretary, Safety, Environment and Regulation, 
Transport for NSW, to the Chair, regarding scrutiny concerns identified in Delegated Legislation 
Monitor No. 3 of 2024. 

4. Consideration of Chair's draft report  
The Chair submitted her draft report entitled Delegated Legislation Monitor No. 5 of 2024, which having been 
previously circulated, was taken as being read. 

Resolved, on the motion of Mrs Carter: That:  

The draft report be the report of the Committee and that the Committee present the report to the House; 

The Committee secretariat correct any typographical, grammatical and formatting errors prior to tabling; 

The Committee secretariat be authorised to update the report where necessary to reflect changes to 
Committee conclusions or new Committee conclusions resolved by the Committee; 

Correspondence sent to, and received from, relevant ministers or bodies that is referred to in the Monitor, 
will be published as an appendix to the Monitor; 
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The report be tabled in the House on Wednesday 5 June 2024.

5. Correspondence arising from the adopted report 
Resolved, on the motion of Mrs Carter: That the Chair write to relevant ministers or bodies reflecting the 
concerns identified in the monitor and seeking a response, where required, within two weeks after the 
correspondence is sent. 

6. Undertakings made by ministers or agencies 
Resolved, on the motion of Mrs Carter: That any undertakings made by a minister or agency in response 
to scrutiny concerns identified by the Committee be published on the Committee's webpage. 

Resolved, on the motion of Mrs Carter: That the secretariat conduct a 6-monthly review of the 
undertakings made by a minister or agency in response to concerns raised by the committee, and where 
necessary, write to the minister or agency seeking an update regarding implementation. 

7. Examination of Supreme Court Act 1970—Practice Note SC CL 11 
Resolved, on the motion of Ms Boyd: That the secretariat reexamine the Supreme Court Act 1970—
Practice Note SC CL 11 against the scrutiny principles in the Legislation Review Act 1987 and advise the 
Committee of the outcome ahead of the next meeting on 17 June 2024. 

8. Adjournment 
The Committee adjourned at 11.08 am. 

9. Next Meeting 
Monday 17 June 2024, 11.00 am, Room 1136 (consideration of the Committee report entitled 'Scrutiny of 
Delegated Legislation Monitor No. 6 of 2024'). 

Madeleine Dowd 
Committee Clerk 
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Appendix 5 Correspondence

Appendix 5 contains the following items of correspondence sent to, and received from, Ministers or 
bodies regarding instruments referred to in this Monitor:

1. Sent 8 May 2024 – Letter from Chair to Minister for Transport, the Hon. Jo Haylen MP, 
regarding scrutiny concerns identified in Delegated Legislation Monitor No. 3 of 2024.  

2. Received 22 May 2024 – Letter from Sally Webb, Deputy Secretary, Safety, Environment and 
Regulation, Transport for NSW, to the Chair regarding scrutiny concerns identified in 
Delegated Legislation Monitor No. 3 of 2024.

3. Sent 8 May 2024 – Letter from Chair to Minister for Water, the Hon Rose Jackson MLC, 
regarding scrutiny concerns identified in Delegated Legislation Monitor No. 3 of 2024. 

4. Received 21 May 2024 – Letter from Minister for Water, the Hon Rose Jackson MLC, to the 
Chair regarding scrutiny concerns identified in Delegated Legislation Monitor No. 3 of 2024.

5. Sent 8 May 2024- Letter from Chair to the Hon. Greg Pearce, Statutory and Other Offices 
Remuneration Tribunal, regarding scrutiny concerns identified in Monitor No. 3 of 2024.  

6. Received 10 May 2024 – Letter from Jim Lloyd, Statutory and Other Offices Remuneration 
Tribunal, to the Chair, regarding scrutiny concerns identified in Monitor No. 3 of 2024.

 

 



REGULATION COMMITTEE

Parliament House, Macquarie Street, Sydney NSW 2000 AUSTRALIA
     

Regulation.Committee@parliament.nsw.gov.au

LEGISLATIVE COUNCIL

    
   

8 May 2024

The Hon. Jo Haylen MP 
Minister for Transport

       D24/021850

By email

Dear Minister, 

Marine Pollution Regulation 2024 and Marine Safety Amendment (Penalty Notice 
Offences) Regulation 2024

As you may be aware, on 19 October 2023, the Legislative Council adopted a resolution expanding 
the functions of the Regulation Committee to incorporate systematic review of delegated 
legislation against the scrutiny principles set out in section 9(1)(b) of the Legislation Review Act 1987. 

The committee is now required to review all statutory rules that are subject to disallowance while 
they are so subject and has reviewed the following instrument, notice of the making of which was 
tabled in Parliament on 12 March 2024:

Marine Pollution Regulation 2024
Marine Safety Amendment (Penalty Notice Offences) Regulation 2024

The committee has identified issues under section 9(1)(b)(iii), (iv) and (vii) of the Legislation Review 
Act 1987 which are set out in the committee's Delegated Legislation Monitor No. 3 of 2024, as 
attached for convenience. Noting the conclusions set out in the Monitor, the committee has 
subsequently resolved to write to you as the responsible Minister to seek clarification on a number 
of the issues which are set out below:  

Marine Pollution Regulation 2024 (the Principal Regulation)

The committee is of the view is that the regulation may engage the scrutiny grounds set out in 
section 9(1)(b)(iii) and (vii). The issues raised are set out in the table below: 

Provision Issue

1 Section 5(2) to (4) Section 5(2) and (3) provide for offences, punishable by fines 
of up to $11,000, relating to requirements applicable to certain 
ships conducting voyages involving a stop in Lord Howe 
Island, as specified in subsection (1). As is standard drafting 
practice, the offence-creating provisions rely on section 
18(1)(b), as read with section 18(4), of the Crimes (Sentencing 



Procedure) Act 1999 to indicate, by virtue of the inclusion of the 
penalty, that the contravention of each of the subsections is an 
offence.  

Unusually, however, both section 5(2) and (3) are written in the 
passive voice and the subject of each proposition is not 
specified ("A ship to which this section applies must have on 
board" and "The master and crew of the ship must be trained"). 
Read alone, it is unclear who is subject to each requirement.
Section 5(4) goes on to provide that both the owner and the 
master of the ship may be proceeded against for "an offence 
under this section".  

This is in contrast to clause 39 of the Marine Pollution Regulation 
2014, which section 5 of the Principal Regulation replaces. 
Clause 39 set out the relevant requirements for the ship in 
subclause (1) and in subclause (2) provided: 

"The owner and the master of a trading ship are each guilty of 
an offence if the vessel is operated in contravention of 
subclause (1)". 

Read together, section 5(2)-(4) appear to seek to preserve the 
position set out in former clause 39. However, the Committee 
is uncertain that subsections 5(2) and (3) effectively create 
offences to which section 5(4) can apply in the absence of the 
offence-creating provisions specifying who the relevant 
obligation is imposed upon. That is, the Committee is uncertain 
that the specification of a penalty in each subsection is effective 
to create an offence by the parties specified in subsection (4).

We also note that section 5(2) and (3) stands in contrast to 
sections 24, 34, 35 and 36 of the Principal Regulation. The 
approach taken in those sections and in the 2014 Regulation, 
in the Committee's view, provides greater certainty in the 
creation of a criminal offence. The Committee considers that 
the form or intention of section 5 calls for elucidation and 
would appreciate clarification regarding the intended 
interaction of these subsections.  

2 Section 6(1)

 

Section 6(1) of the Principal Regulation references the Act, 
sections 113 and 114(1) as the regulation-making powers for 
the provision.  

Section 113(1) provides that a master and the owner of a 
"prescribed ship", as defined in subsection (3), are each guilty 
of an offence if the ship does not carry on board an oil record 
book that complies with the Act, Part 11, Division 1. It does 
not appear to empower the making of regulations. 

The Committee would appreciate clarification regarding the 
citation of section 113 as a regulation-making power for section 
6(1).  

3 Section 8(1) Section 8(1) of the Principal Regulation, relying on the power 
in section 173(a), declares that the Act, Part 13 applies to 



“special recreational vessels”, as defined in the Special 
Recreational Vessels Act 2019 of the Commonwealth. Under that 
Act, a special recreational vessel is defined as a vessel that is (a) 
designed to be used wholly or primarily for recreational or 
sporting activities, and (b) is over 24 metres in length. 

The Committee's view is that the words 'unless the regulations 
declare otherwise' in section 173(a) of the Act contemplate that 
a regulation may reverse or qualify any of the classes of ship 
specified at section 173(a)(i) to (v), with the effect of removing 
the insurance exemption for those ships. In practice, section 
8(1) appears to apply to certain vessels that might ships 
otherwise be exempt from Part 13 of the Act under section 
173(a)(ii) or (iii) (or both).  

The Committee considers that section 8(1) calls for elucidation 
and would welcome confirmation regarding whether the 
intention of section 8(1) is to qualify both section 173(a)(ii) and 
(iii)? I.e., is the intended effect that Part 13 of the Act is to apply 
to special recreational vessels where the ship in question: 

 is at least 24m in length and used wholly for the purpose 
of recreational or sporting activities and not for hire or 
reward, and 

 is 24-30m in length and is "designed to be used 
primarily" (rather than wholly) for recreational or 
sporting activities?

4 Sections 46 and 47 Sections 46 and 47 of the Principal Regulation references the 
Act, sections 87 and 90 as the relevant regulation-making 
powers. It is the Committee's view that these sections likely do 
not provide the requisite regulation-making powers for the 
provisions set out in 46 and 47. 

Sections 46 and 47 relate to reporting obligations for a 
"reportable transfer operation incident", as defined in section 
44 of the Regulation. However, sections 87 and 90 of the Act 
exclusively apply to a "reportable incident" as defined in the 
Act, section 86.  

Although section 87 provides that regulations may prescribe 
the manner the master of a ship must report a "reportable 
incident", it does not appear to empower the Principal 
Regulation to require a master of a ship to report incidents 
other than a "reportable incident". Similarly, section 90 
provides that the regulations may prescribe the manner the 
owner, charterer, manager, or operator of a ship must report a 
reportable incident, where the ship has been abandoned or the 
master is otherwise unable to report. The regulation-making 
powers in sections 87 and 90 are tied directly to the definition 
of "reportable incidents" in the Act. The category of 
"reportable transfer operation incidents" is clearly intended to 
cover different reportable matters (or else it would be 
redundant).  



The Committee would appreciate further information and 
clarification on the definition of reportable transfer operation 
incident and the relevant regulation-making powers for 
sections 46 and 47. 

5 Schedule 5 The heading to Schedule 5 indicates the schedule is enabled by 
section 17, where it appears to the Committee to be enabled by 
Schedule 7, definition of and 
sections 22 and 23. 

Marine Safety Amendment (Penalty Notice Offences) Regulation 2024 (the Penalty 
Notice Regulation)

The Committee is of the view that this regulation may engage the scrutiny ground set out in section 
9(1)(b)(iv). The issues raised are set out in the table below:  

 Provision  Issue  

6 Schedule 10 Penalty 
notice offences – 
offences under Marine 
Pollution Act 2012 

 

Schedule 1 to the Penalty Notice Regulation substitutes 
Schedule 10 to specify penalty notice offences and prescribes 
the associated penalties for offences under the Marine Pollution 
Act 2012 and the Marine Pollution Regulation 2024. 

Of the 165 penalty notice offences inserted relating to the 
Marine Pollution Act 2012, the penalty amount for over a quarter 
of the offences represents an amount equal to or less than one 
percent of the maximum penalty applicable to a criminal 
prosecution under the Act. This disparity is particularly marked 
for the following sections, where the maximum penalty for 
corporations is $10 million, and the penalty amount is $5,000: 

 15(1), 16(2), 26(1), 29(1), 30(2), 31, 68(1) or (2), 69(1) or 
(2), 70(1) or (2), 71(1) or (2). 72(2) and 73. 

Although legally made, the Committee considers that the 
amendments made by the Penalty Notice Regulation makes 
unusual use of the regulation-making powers under the Marine 
Safety Act 1998 and may not accord with the spirit of the Act. 
The Committee has concerns that, where Parliament has 
provided very significant financial penalties for certain conduct, 
such a degree of difference between the maximum penalty on 
prosecution in the courts and the prescribed penalty amount 
may detract from the purpose and intention of the empowering 
Act. 

For the sections listed above, the Committee seeks information 
on the rationale for the chosen penalty amounts.  

7 Schedule 10 Penalty 
notice offences – 
offences under Marine 
Pollution Regulation 2024 

Of the 26 penalty notice offences inserted relating to the Marine 
Pollution Regulation 2024, the penalty amount for more than half 
of the offences represents an amount greater than 45 percent
of the maximum penalty.  
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The Hon Natasha Maclaren-Jones MLC
Chair
NSW Parliament Regulation Committee
Parliament House  
Macquarie Street
Sydney NSW 2000 
Regulation.committee@parliament.nsw.gov.au

Re: Marine Pollution Regulation 2024 and Marine Safety Amendment 
(Penalty Notice Offences) Regulation 2024

             22 May 2024

Dear Ms Maclaren-Jones, 

I write in response to your letter of 8 May 2024 regarding the Regulation 
Committee’s review of the Marine Pollution Regulation 2024 (NSW) (Principal 
Regulation) and Marine Safety Amendment (Penalty Notice Offences) Regulation 
2024 (NSW) (Penalty Notice Regulation). The Minister has asked me to respond on 
her behalf. I appreciate the Committee’s concerns and a response to each issue is 
set out below.  

The Principal Regulation was made in March 2024 under the Marine Pollution Act 
2012 (NSW) (Act) following a statutory review of the Act. The review of the Act was 
completed in December 2019, and recommended amendments to the Act were made 
by the Marine Pollution Amendment (Review) Act 2021 (NSW) (Amendment Act) in 
March 2021.

The Act is the State’s key legislative instrument regulating marine pollution from 
vessels in State waters. The Act sets out offences relating to five key marine 
pollutants that pose significant risk to the marine environment: oil, noxious liquid 
substances, harmful substances in packaged form, sewage and garbage.

These pollutants are specified in the International Convention for the Prevention of 
Pollution from Ships, otherwise known as MARPOL. Australia is a signatory to
MARPOL which provides a consistent world-wide regulatory framework for 
international shipping.  The Protection of the Sea (Prevention of Pollution from Ships) 
Act 1983 (Cth) (PSPPS Act) and the Navigation Act 2012 (Cth) implement MARPOL in 
Australia and the Act and the Principal Regulation implement MARPOL in NSW 
waters to enhance the protection of NSW State waters from marine pollution from 
vessels.  

The Act also includes important State-based requirements such as the prevention 
of pollution from oil and/or chemical transfers, insurance requirements, Ministerial 
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powers to respond to pollution incidents and recovery of clean-up costs following a 
pollution incident.

Principal Regulation

1. Section 5(2)–(4)

The intended effect of section 5(2)–(3) of the Principal Regulation is to create 
offences which arise if the specified requirements are not met. The intended effect 
of section 5(4) is to impose criminal liability on either or both of the master and the 
owner of a ship for contraventions of section 5(2)–(3).

TfNSW acknowledges the Committee’s comments regarding the differences in 
drafting between these and other offence provisions in the Principal Regulation and 
proposes to amend section 5(2)–(4) to clarify their intended operation.  

2. Section 6(1)

TfNSW understands the reference to section 113 of the Act, in addition to section 
114(1), in the chapeau to section 6(1) of the Principal Regulation as intending to 
convey that the matters prescribed by section 6(1) relate to the obligation imposed 
by section 113 of the Act to carry an oil record book.

TfNSW considers that section 6(1) is enabled by the regulation-making powers in 
sections 114(1) and 243(2)(e) of the Act and proposes to amend section 6(1) to remove 
the reference to section 113 of the Act.

3. Section 8(1)

The intended effect of section 8 of the Principal Regulation is to declare that both 
section 173(a)(ii) and (iii) of the Act do not apply in respect of a “special recreational 
vessel” (within the meaning of the Special Recreational Vessels Act 2019 (Cth)). Put 
differently, the intended effect of section 8 is that a “special recreational vessel” is 
not exempt from the insurance requirements in Part 13 of the Act only because it 
satisfies one or both of the criteria in section 173(a)(ii) and (iii).

TfNSW acknowledges the Committee’s comments regarding the drafting of section 
8 of the Principal Regulation and proposes to amend the section to clarify its 
intended operation.

4. Sections 46–47

TfNSW agrees that the references to sections 87 and 90 of the Act in the headings 
to sections 46 and 47 respectively of the Principal Regulation are incorrect. These 
headings should instead refer to sections 243(2)(a) and (c) of the Act.
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First, this is because sections 46–47 of the Principal Regulation are intended to 
give further effect to Protocol I of MARPOL, which requires the reporting of 
incidents involving the discharge of oil or noxious liquid substances in a broader 
range of circumstances than those covered by Part 9 of the Act. TfNSW notes that 
sections 46–47 of the Principal Regulation replace clauses 45–50 of the Marine 
Pollution Regulation 2014, which contained references to the relevant provisions of 
Protocol I of MARPOL. 

Secondly, TfNSW considers that sections 46–47 of the Principal Regulation are 
also enabled by section 243(2)(c) of the Act, because the reporting obligations are 
directed towards regulating the pollution of State waters by facilities used for 
loading, unloading or other operations of vessels.

TfNSW proposes to amend the headings to sections 46–47 of the Principal 
Regulation to refer to the correct enabling provisions.

5. Schedule 5  

TfNSW agrees that the NSW sewage standards set out in Schedule 5 to the 
Principal Regulation are enabled by the definition of “NSW sewage standards” in 
Schedule 7 and by sections 22–23. 

TfNSW proposes to amend the heading to Schedule 5 to refer to the correct 
enabling provisions.

Penalty Notice Regulation

6. Schedule 10 – Penalty notice offences – offences under the Act

TfNSW notes that while Schedule 1 to the Penalty Notice Regulation substituted 
Schedule 10 to the Marine Safety Regulation 2016 (Safety Regulation), the 
substitution did not involve amending the penalty levels for penalty notice offences 
under the Act. The only amendments made in relation to penalty notice offences 
under the Act were to remove penalty notice offences for provisions in Divisions 3–
8 of Part 12 of the Act, which were repealed on 25 March 2024 by item [70] of 
Schedule 1 to the Amendment Act.

The disparity between the maximum penalties and the penalty notice amounts for 
offences under the Act is due to the broad application of the Act which covers a 
potentially large range of incidents of different scales – for example, a small vessel 
spill through to a large oil spill. The marine pollution penalty framework therefore 
needs to have suitable range to cover incidents of varying size.

The rationale for retaining the existing penalty amounts at the time amendments 
were made to the Act in 2021 was:

The penalty amounts were not dissimilar to those in the Protection of the 
Environment Operations Act 1997 (NSW) (POEO Act) and the PSPPS Act. 
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A key amendment to the Act was to remove the exclusion of recreational 
vessels from the application of the Act. This meant recreational vessels could 
be liable for marine pollution discharges under the Act, and it was not 
considered appropriate to increase penalty notice amounts that could apply to 
them.

Penalty notice amounts for the Act and Principal Regulation, and the Marine 
Safety Act 1998 and Safety Regulation, are specified in Schedules 9–10 to the 
Safety Regulation. Pursuant to section 135(5) of the Safety Regulation, the 
maximum level of penalty currently contemplated for a penalty notice offence
is “Level 6" at $5,000. Changing this amount would have impacted the 
alignment with the Safety Regulation penalty scheme.

Since the amendments to the Act were made, penalty amounts have increased for 
similar pollution offences: 

On 3 April 2024, penalty notice amounts for water pollution under the POEO 
Act were doubled for the first offence and new penalties introduced for 
subsequent offences under the Environment Protection Legislation Amendment 
(Stronger Regulation and Penalties) Act 2024 (NSW). 

As Australian Government penalty unit amounts are indexed, penalties for 
marine pollution from ships under the PSPPS Act have increased over time (29 
percent increase since the review of the Act was completed). The Act’s
penalties are not indexed.

The Marine Safety Regulation is currently under review pursuant to Part 3 of the 
Subordinate Legislation Act 1989 (NSW) (SL Act). In light of the concerns raised by 
the Committee, TfNSW proposes to review the penalty notice amounts specified in
Schedule 10 as part of that review.  

7. Schedule 10 – Penalty notice offences – offences under the Principal
Regulation 

TfNSW notes that the penalty amounts for penalty notice offences under sections 
10, 24(2), 34, 35, 36, 37 for natural persons and under sections 24(2), 36, 37, 40(1), 
41, 47(1) or (3), 48(1), 49 for corporations are high in comparison with the maximum 
penalty. 

The penalty notice offences under sections 24(2), 34, 35, 36 and 37 are new penalty 
notice offences under the Principal Regulation, introduced to provide for 
enforcement of the new sewage pollution prevention certificate (SPPC) framework. 
The SPPC framework is a proactive certification scheme to prevent sewage 
pollution discharge, providing for the regulator to inspect sewage systems to ensure 
that they are not defective, altered or modified in a way and that they comply with 
the NSW sewage standards. 
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The penalty framework is designed to be a serious deterrent to vessel owners and 
masters and promote the protection of NSW waterways. The penalty amounts in 
relation to oil discharge and noxious liquid substances are considered 
commensurate with the potential devastating impact that these pollutants can have 
on the waterways. 

The other penalty amounts for penalty notice offences under the Principal 
Regulation were not amended when Schedule 10 to the Safety Regulation was 
substituted. The exception is section 10, which was increased to provide for a higher 
penalty notice offence which was considered appropriate at the time of making the
Penalty Notice Regulation.   

While the penalty amounts for penalty notice offences under the Principal 
Regulation were considered appropriate at the time the Penalty Notice Regulation 
was made, in light of the concerns raised by the Committee, TfNSW proposes to 
review the penalty notice amounts specified in Schedule 10 as part of the current 
review of the Safety Regulation under the SL Act.

I hope this information is of assistance. If you have any questions, please contact
Rosemary Donley, Director Maritime & Transport Safety Strategy & Policy, 

. 

Yours sincerely

Sally Webb
Deputy Secretary
Safety, Environment and Regulation
Transport for NSW
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8 May 2024

The Hon. Rose Jackson MLC 
Minister for Water

      D24/021858

By email

Dear Minister, 

Water Industry Competition (General) Regulation 2024

As you are aware, on 19 October 2023, the Legislative Council adopted a resolution expanding the 
functions of the Regulation Committee to incorporate systematic review of delegated legislation 
against the scrutiny principles set out in section 9(1)(b) of the Legislation Review Act 1987. 

The committee is now required to review all statutory rules that are subject to disallowance while 
they are so subject and has reviewed the following instrument, notice of the making of which was 
tabled in Parliament on 12 March 2024: 

Water Industry Competition (General) Regulation 2024. 

The committee has identified issues under section 9(1)(b)(iii), (v) and (vii) of the Legislation Review 
Act 1987 which are set out in the committee's Delegated Legislation Monitor No. 3 of 2024, as 
attached for convenience. Noting the conclusions set out in the Monitor, the committee has 
subsequently resolved to write to you as the responsible Minister to seek clarification on a number 
of the issues which are set out below.  

Scrutiny concerns

The committee is of the view is that the regulation may engage the scrutiny grounds set out in 
section 9(1)(b)(iii), (v) and (vii). The issues raised are set out in the table below:

Provision Issue

1 Section 6 Section 6(a) appears to duplicate section 3A(a) of the Act. Is 
section 6(a) intended to add to the effect of the Act section 
3A(a)? If so, how? 

2 Sections 10 and 62 and 
Schedule 2, section 20

Each of these sections refers to the term 'water source' and 
there does not appear to be a definition of 'water source' in 
either the Act or the Regulation. In other adjacent statutory 
contexts, 'water source' is defined, i.e., in the Water Management 



Act 2000, Dictionary. The sole use of the phrase in the Act, 
Schedule 4 clause 3, refers to a water source in that context 
("water source not subject to that Act [the 2000 Act]"). That 
clause does not appear to clarify the meaning of ‘water source’ 
for the purpose of the Act or, in turn, the Regulation.  

The Committee would welcome clarification regarding whether 
the definition of water source is intended to be the same as in 
the 2000 Act and, if so, whether a definition may be required.  

3 Section 25(2)

 

As indicated by the section heading, section 25(1) defines terms 
for Part 4, Division 2. However, section 25(2) provides that the 
division does not limit the application of any other provision 
of the IPART Act, Part 3.  

The Committee wonders whether section 25(2) might have 
been more appropriately placed in section 26 which provides 
for matters regarding the application of the division? However, 
the Committee would welcome clarification regarding the 
rationale for the approach taken. 

4 Sections 27(1) and 30(1) Sections 27(1) and 30(1) require IPART to take certain steps 
regarding investigations "as soon as IPART considers 
appropriate" after certain other events.

Sections 27(4) and 30(5) then prescribe that the issues paper 
and draft report about the investigation must be given to the 
investigated monopoly supplier and made publicly available on 
the IPART website.  

The Committee notes that in both cases, there does not appear 
to be any timeframes setting an outer limit on when the relevant
step must be taken or when a copy of the draft issues paper or 
the draft report must be provided to the monopoly supplier or 
published on the IPART website. This appears to afford 
IPART significant discretion over the timing and conduct of 
investigations without objective constraints on the regulator's 
conduct. Given the implications for an investigated party's 
business, the Committee seeks clarification regarding the 
rationale for leaving these matters to the subjective discretion 
of IPART. 

5 Part 5 Part 5 of the Regulation relates to last resort arrangements. The 
Committee notes that the definition for 'last resort provider' 
appears in the Act, Dictionary:

means a person designated as a last 
resort provider under Part 5, Division 2. 

With the recent amendments to the Act, introduced 1 March 
2024, arrangements for last resort providers appear in the Act, 
Part 5A. The Committee notes this may be appropriate for 
inclusion in a future Statute Law (Miscellaneous Provisions) 
Bill.
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8 May 2024

The Hon. Greg Pearce
Statutory and Other Offices Remuneration Tribunal 

       D24/021866

By email   

Dear Mr Pearce, 

Report and determination pursuant to section 14(2) of the 
 – President, Vice-President, Deputy Presidents and Acting Judge 

of Industrial Relations Commission

As you may be aware, on 19 October 2023, the Legislative Council adopted a resolution expanding 
the functions of the Regulation Committee to incorporate systematic review of delegated 
legislation against the scrutiny principles set out in section 9(1)(b) of the Legislation Review Act 1987. 

The Committee is now required to review all statutory rules that are subject to disallowance while 
they are so subject and has reviewed the following instrument, notice of the making of which was 
tabled in Parliament on 7 May 2024:

Report and determination pursuant to section 14(2) of the Statutory and Other Offices Remuneration Act 
1975 – President, Vice-President, Deputy Presidents and Acting Judge of Industrial Relations Commission

The Committee has identified issues under section 9(1)(b)(vii) of the Legislation Review Act 1987, 
which are set out in Delegated Legislation Monitor No. 3 of 2024, as attached for convenience.
Noting the conclusions set out in the Monitor, the Committee has subsequently resolved to write 
to you as the maker of the instrument to seek clarification on a number of the issues.  

Scrutiny concerns

Provision Issue
1 Request for determination 

Paragraph 1
The Committee considers the reference to the "Statutory and 
Other Offices Remuneration Tribunal Act 1975" in paragraph 1 
should have referred instead to: the "Statutory and Other 
Remuneration Act 1975". 

2 The President, Vice-
President, Deputy Presidents 
and Acting Judge. Industrial 
Relations Commission
Paragraph 4  

The Committee considers that a number of references to 
sections in the Industrial Relations Act 1996 (the Act) in the 
determination do not appear to fully correspond to the 
provisions of the Act, as prospectively amended by the 
Industrial Relations Amendment Act 2023. For example, section 
149 is referenced in paragraph 4, which states that "Section 149 
of the IR Act will provide that the offices of the President, 
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The Hon Natasha MacLaren-Jones MLC 
Committee Chair 
Regulation Committee 
Via email: Regulation.Committee@parliament.nsw.gov.au 
 
 
Dear Ms McLaren-Jones, 
 
 
D24/021866: Report and determination pursuant to section 14(2) of the Statutory and Other Offices 
Remuneration Act 1975  President, Vice-President, Deputy Presidents and Acting Judge of Industrial 
Relations Commission  
 
The Tribunal acknowledges receipt of your correspondence dated 8 May 2024 and thanks you 
for bringing this matter to our attention. 
 
The Tribunal has arranged for an erratum to be published in the Government Gazette. It will 
amend the report and determination and in doing so, deal with each of the issues that the 
Committee has raised. In particular, it will delete the reference to the Annual Determination for 
Public Office Holders and instead refer to the Annual Determination for the Judges and 
Magistrates Group.  
 
If you have any enquiries about this matter, please contact me on  or 

. 
 
Yours sincerely 

Jim Lloyd 
for 
Statutory and Other Offices Remuneration Tribunal 
 
 








