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An Act tuv amend the law relating to legal
practitioners; to make provision with
respect to the keeping and examination ot
accounts of solicitors and conveyancers; to
make better provision for the investigation
of charges of professional 1n1%ﬂonduct to

. pr0v1de for the establishment and adminis-
tration of a solicitors’ fidelity guarantee
fund; to provide for the issue of annual
practising certificates; to provide for
admission of conveyancers as solicitors and
to discontinue the grant of certificates to
persons to practise as conveyancers; and
for these and other purposes to amend
the Legal Practitioners Act, 1898, and
certain other Acts; and for purposes
connected therewith [Assenied to, 11lth
March, 1935.]
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2 Act No. 12, 1935.

Legal Practitioners (Amendment).

I it enacted by the King's Most Excellent Majesty,
S g ARG

by and with the advice and consent of the Legis-

lative Council and Legislative Assembly of New South

Wales in Parliament assembled, and by the authority of

the same, as follows :—

Short title, 1. (1) This Act may be cited as the ‘‘ Legal Prac-
f;ﬁﬁg’;c";‘d titioners (Amendment) Act, 1935.”’
ment. (2) The Legal Practitioners Act, 1898, is referred

to in this Act as the Principal Act.

(3) The Principal Act, as amended by this Act,
may be cited as the Legal Practitioners Act, 1898-1935.

(4) This Act shall commence upon a date to be ap-
pointed by the Governor and notified by proclamation
published in the Gazette.

Amenamesr " 2. The Principal Act is amended—

1898.

See. 3. (a) by inserting in section three mnext after the

f:{)’;tg"l‘m“’ definition of ¢‘ Barrister ’’ the following defini-
: tions:—

¢ Chief Justice > means the Chief Justice of
the Court and includes an Acting Chief
Justice, and in the absence from duty of
the Chief Justice and Acting Chief Justice
means the senior puisne judge of the
Court.

¢ Conveyancer ’’ means a certificated convey-
ancer to whom a certificate has’ heen
granted under this Aect.

¢ Clouncil »’ means the council of the Institute.
(b) by inserting in the same section after the defini-
tion of ¢“ Court *’ the following definition:—
¢¢ Institute >’ means the Incorporated Law
Institute of New South Wales.
(e¢) by inserting in the same section after the defini-
tion of ‘“ Judge ’’ the following definitions:—

‘“ Moneys ”’ includes an instrument for the
payment of money in any case where the
instrument may be paid into a bank.

¢ Moneys

—— s
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‘“ Moneys received for or on behalf of any
person ’’ includes moneys held for or on
behaif of any person whether originally
received for or on his behalf or not.

“ Part ’’ means Part of this Act.

(d) by omitting from the same section the definition
of *“ Prescribed *” and by inserting the following
definitions :—

‘“ Prescribed ”” means prescribed by this Act
and in Parts I to VI, both inclusive, and
Parts X and XI by rules of Court and in
Parts VII, VIII and IX by regulations
made pursuant to this Act.”’

¢ Secretary ’’ means the secretary for the
time being of the Institute and includes
any deputy or person temporarily fulfil-
ling the duties of his office.

(e). by inserting in the same section at the end of the
definition of ‘¢ Solicitor »’ the words ‘‘ and in
Parts VII, VIII, 1X, X, and XI of this Act
includes a conveyancer *’;

(f) by inserting in the same section next after the
definition of ¢ Solicitor *” the following new
definition :—

‘ The Fund *” means the Solicitors’ Fidelity
Guarantee Fund established pursuant to
this Act.

3. The Principal Act is further amended by insert-
ing next after Part VI the following new Part:—

PART VI

Trust accounts.

41. (1) All moneys received for or on behalf of
any person by any solicitor shall be held by him
exclusively for such person, to be paid to such person,
or to be disbursed as he direets, and until so paid
or disbursed the moneys shall be paid into a bank in
New South Wales to a trust account, whether general
or separate.

(2)

Further amend-
ment of Act
No. 22, 1398.
New Part VII.

Payrment
into bank.
1931, Ne. 46
(N.Z.),=.
46.
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~ (2) The moneys shall not be available for the
payment of the debts of the solicitor to any other
creditor of the solicitor, or be liable to be attached or
taken in execution under the order or process of any
Court at the instance of any such other creditor.

(8) Nothing in this section shall be construed
to take away or affect any just claim or lien which
any solicitor may have against or upon any of the
moneys, and nothing in this section shall apply to
moneys receivable by a solicitor for or on account of
legal costs, whether already due or to accrue due.

42. Bvery solicitor shall keep accounts of all
moneys so received by him in such a manner as to
disclose the true position in regard thereto, and to
enable the account to be conveniently and properly
audited.

43. Wilful failure by any solicitor to comply with
any provision of section forty-one or section Torty-
two of this Act shall be professional misconduct.

44. (1) Subject to the provisions of this section
no bank shall, in connection with any transaction
on any account of any solicitor kept with it or with
any other bank, incur any liability or be under any
obligation to make any enquiry or be deemed to have
any knowledge of any right of any person to any
money paid or credited to any such account which
it would not incur or be under or be deemed to have
in the case of an account kept by a person entitled
absolutely to all the money paid or credited to i

Provided that nothing in this subsection shall
relieve a bank from any liability or obligation under
which it would be apart from this Act.

(2) Notwithstanding anything in subsection
one of this section a bank at which a solicitor keeps
an account for clients’ money shall not, in respeet of
any liability of the solicitor to the bank, not being
a liability in connection with that account, have or

obtain
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49, There shall from time to time be paid out of
the fund as required, and in such order as the
Council deems proper—

(a)

(b)

(e)

(d)

(e)

all legal expenses incurred in investigating
or defending claims made against the fund
or the Institute in respect of the fund or
ctherwise incurred in relation to the fund;

the amount of all claims, including costs,
allowed or established against the Institute
in respect of the fund as provided in this
Part;

all refunds made to solicitors or to their

personal representatives pursuant to section
sixty-four of this Act;

the expenses involved in the administration
of the fund, including allowances to mem-
bers of the council or the committee of
management or the Statutory Committee in
respect of their services and their reason-
able travelling expenses incurred in
connection with the management of the
fund ;

the expenses incurred or involved in the
administration by the council of or in the
exercise by the council of the powers and
authorities conferred on the council by this
Part or Part X;

(f) any other moneys payable out of the fund

in accordance with this Part or with any
rules or regulations made vuder the
authority of this Act.

50. The accounts of the fund shall be audited
annually by an accountant approved of by the Pro-
thonotary and appointed for the purpose by the

council.

51. The fund shall be administered by the council
on behalf of the Institute.

The
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obtain any recourse or right whether by way of set-
off, counter-claim, charge or otherwise, against
moneys standing to the credit of that account:

Provided that nothing in this subsection shall
deprive a bank of any right existing at the time of
the commencement of the Legal Practitioners
(Amendment) Act, 1935.

. The Principal Act is further amended by inserting rurtheramens-
4. The P pal Act is furtl mended by inserting ame
after Part VII, as inserted in the Principal Act by this Ne'ss, isse.

Act, the following new Part:— New Part VIIL
PART VIIL
The Solicitors’ Fidelity Guarantee F'und.

45. This Part shall apply with respect to every Application
solicitor who is for the time being engaged in the g,flffft
practice of his profession, either on his own account ;937 xq. 46
or in partnership with any other person, but shall (N.z.),s. 72
not apply to any solicitor who is not so engaged.

46. (1) There shall be a fund to be called the The fund.
Solicitors’ Fidelity Guarantee Fund. Ibid.s. 72.

(2) The fund shall be the property of the
Institute and shall be applied for the purposes set
out in this Part.

47. All moneys belonging to the fund shall, pend- separate
ing the investment or application thereof in accord- Bzg(imt
ance with this Part, be paid into a bank in New ;5 o 7e
South Wales to the credit of a separate account,
to be called the Solicitors’ Fidelity Guarantee Fund
Account, and such account shall be operated upon
in such manner as the council shall from time to
time determine.

48. The fund shali consist of— Moneys of

. > the fund.
(a) all sums paid to or on account of the fund by ;4. ¢ 75

solicitors, either as annual contributions or
as levies in accordance with the provisions
ot this Part;

(b) the interest from time to time aceruing from
the investment of the fund;

(¢) any other moneys that may be lawfully paid
into the fund.

49.
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The council may from time to time by resolution
delegate its powers in relation to the fund or any
of such powers to a committee of management con-
sisting of not less than three nor more than five
persons being members of the Institute.

A majority of the members of such committee of
management shall be members of the council for the
time being.

Any such resolution may be at any time in like
manner rescinded or varied.

52. (1) Except as provided in subsection three of
this section, every solicitor with respect to whom
this Part applies shall during the month of July
in each year pay to such person as may from time
to time be authorised by the council to receive the
same such annual contribution as may from time
to time be preseribed by regulations made under
the authority of this Part, being not less than three
pounds nor more than ten pounds in any year.

(2) If any solicitor who is not during the
month of July in any year engaged in the prac-
tice of his profession either on his own account or
in partnership with any other person commences
after the said month of July in any year to practise
as a solicitor on his own account or in partnership
with any other person, he shall thereupon become
liable to pay, and shall pay to the person authoriseq
to receive the same under subsection one of thie
section, the amount of the annual contribution for
that year preseribed by the regulations:

Provided that if the date of such commencement
is after the thirty-first day of December in any
year, the solicitor so commencing to practise shall
only be liable to pay one-half of the annual contribu-
tion for that year preseribed by the regulations.

(3) If on the first day of July in any year
the amount of the fund, including investments there-
of, and after making such provision as the council
may consider adequate for all unpaid claims and
other liabilities outstanding against the fund. shall

be

Contribu-
tions.

1931, No. 46
(N.Z.), ss.
80, 81.
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be not less than one hundred thousand pounds, no
contributions in accordance with this section shall
be payable to the fund for that year.

(4) For the purpose of this and section fifty-
three of this Act, the year shall be deemed to com-
mence upon the first day of July, and to expire upon
the thirtieth day of June next following.

53. (1) If at any time or times the fund is in the
opinion of the council not sufficient to satisfy the
liabilities of the Imstitute in relation thereto, the
council may, subject as hereinaftcr provided, by
resolution impose on every solicitor with respect to
whom this Part applies, for payment into the fund,
a levy of such amount as the council thinks fit not
exceeding ten pounds.

(2) The amount of the levy shall become pay-
able on a date and in a manner to be fixed by the
council. The council may in any special case allow
time for the payment of any levy or part thereof.

(3) A solicitor shall not be required to pay by
way of levy under this section more than ten pounds
in any one year nor more than fifty pounds during
the whole period of his practice as a solicitor.

54. If any solicitor with respect to whom this Part
applies does not after the preseribed notice pay any
contribution or levy as required by this Part, the
council shall report to the Prothonotary that the
solicitor has not paid the contribution or levy, as the
case may be.

The Prothonotary shall make due record of the
fact, and so long as the contribution or levy remains
unpaid the solicitor shall he deemed to be an
unqualified person within the meaning of Part VI

55. Any moneys in' the fund that are not immedi-
ately required for the purposes thercof may be
invested in any manner in which trustees are for
the time being authorised to invest trust funds, or
on deposit, for such period as the council deems
proper, with the Colonial Treasurer or with any bank
or corporation prescribed by rules of court as a
Lank or corporation to which trust moneys may be
paid under section fifteen of the Trustee Act, 1925.

56.
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(1) Subject to the provisions of this Part, the Application
fund shall be held and applied for the purpose of offund.
reimbursing persons who may suffer pecuniary loss %01221
by reason of the theft, or fraudulent misapplication (N.z.),
b}' a solicitor with respect to whom this Part &8
applies, of any moneys or other valuable property
entrusted to him, or to his servant or agent, in the
course of his practice as a solicitor, including any
moneys or other valuable property as aforesaid
entrusted to him as a solicitor-trustee.

(2) (a) No person shall have any eclaim
against the fund in respect of any theft or fraudulent
misapplication committed before the commencement
of the Legal Practitioners (Amendment) Aect, 1935.

(b) In respect of any theft or fraudulent
misapplication that may be committed after such
commencement, no person shall have a claim against
the fund unless notice of such theft or fraudulent
misapplication is given in writing to the council as
as soon as reasonably practicable after the claimant
has become aware of the theft or fraudulent mis-
application but in any event within three months
after having become so aware unless the Court or a
judge thoreof grants further time.

(3) No person shall be entitled to claim against
the fund in respect of any loss through such theft
or fraudulent misapplication unless and until there
shall have been a conviction of such solicitor for such
theft or fraudulent misapplication, unless the Court
or a Judge thereof for reasons which to the Court
or such Judge shall seem good and sufficient, shall
have by an order certified that the person claiming
to have suffered loss should be permitted to claim
against the fund notwithstanding that such solicitor
has not been convicted in respect of such theft or
fraudulent misapplication.

57. (1) The council may receive and settle any Claims
claim against the fund at any time after the com- ag“g’s”“‘
mission of the theft or fraudulent misapplication in (:unnﬁ
vespect of which such claim arose, but no person shall s. 88

be
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be entitled, without leave of the council, to commence
any action in relation to the fund unless the council
shall have disallowed his claim, and unless and until
the claimant has exhausted all relevant rights of
action and other legal remedies available against the
defaulting solicitor or any other person in respect
of the loss suffered by him.

(2) No person shall be entitled to recover from
the Institute out of the fund by action as aforesaid
an amount greater than the balance of the loss
suffered by him after deducting from the total
amount of such loss the amount or value of all moneys
or other benefits received or recovered or which in
the opinion of the council might but for his neglect
or default have been received or recovered by him
from any source other than the fund in reduction of
such loss.

(3) The total amount which any person shall
be entitled to recover from the fund shall not in any
case or in any event exceed two thousand pounds.

(4) The aggregate sum which may be applied
in the reimbursement of all persons who suffer loss
through theft or fraudulent misapplication by the
same solicitor or firm of solicitors shall not in any
case or in any event exceed the sum of ten thousand
pounds :

Provided that where the first judgment or claim
in respect of any such theft or fraudulent misapplica-
tion is obtained or allowed on or before the thirtieth
day of June, one thousand nine hundred and forty-
five, such aggregate sum shall not exceed the sum
of five thousand pounds.

(5) No amount shall be paid or payable out
of the fund as interest on the amount of any judg-
ment obtained or of any claim allowed against the
fund.

58. The council may cause to be published a notice
in or to the effect of the prescribed form in a news-
paper published and circulating in the district in
which the defaulting solicitor is or was practising or

carrying
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carrying on business and also in a daily newspaper
published and circulating in Sydney, and such notice
shall fix a date not being earlier than three months
after the publication or the first publication, as the
case may be, within which claims must be made.

Any claim not made in writing on or before the
date so fixed shall be barred unless the council
otherwise determines.

59. After the date so fixed the council shall be
at liberty to distribute the sum from time to time
available to be applied in reimbursement under
section fifty-seven of this Act, having regard only
to judgments obtained and claims allowed against
the fund.

60. Any proceedings brought against the Institute
in relation to any claim upon the fund shall be by
action at law as for a debt due by the Institute, and
in any such action all defences which would have
been available to the solicitor in relation to whom
the claim arose shall be available to the Institute,
and in any such action all questions of costs shall be
in the discretion of the Court or the presiding Judge.

61. On payment out of the fund of any moneys in
settlement in whole or in part of any claim under this
Part, the Institute shall be subrogated, to the extent
of such payment, to all the rights and remedies of the
claimant against the solicitor in relation to whom the
claim arose, or any other person.

62. The council or the committee of management
may at any time and from time to time require pro-
duction and delivery up of securities and documents
necessary to support any claim made, or available

for that purpose, or for the purpose of exercising
its rights against any defaulting solicitor, and may

in default of delivery up of any such securities or
documents reject any claim.

63. (1) No moneys or other property belonging to
the Institute, other than the fund, shall be available
for the satlisfaction of any judgment obtained against
the Institute in relation to the fund, or for the pay-
ment of any claim allowed by the council; and if at
any time the fund is not sufficient to provide for the

satisfaction
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satisfaction of all such judgments and claims, they
shall (subject to the limitations fixed by this Act)
to the extent to which they are not so satisfied, be
satisfied out of future accumulations of the fund.

(2) No proceedings based upon or for the en-
forcement of any such judgment shall be taken
without leave of the Court.

(3) Where the total amount of the judgments
obtained and claims allowed exceeds the aggregate
sum which may be applied in reimbursement under
section fifty-seven of this Act, the council may in
its uncontrolled discretion determine the division
and allocation amongst the claimants respectively
or any one or more of them exclusively of the other
or others of them, of the moneys for the time being
payable out of the fund. '

64. In the event of the death or on the retirement
from the practice of his profession of any solicitor
in respect of whom no claim has been made under
this Act, or if any such claim has been made, in
respect of whom such claim has not been sustained,
the council may in its diseretion pay to him or to
his personal representatives, as the case may be,
a sum not exceeding the aggregate amount of his
contributions to the fund.

65. (1) For the purpose of safeguarding the fund,
the council may at any time and from time to time
appoint an accountant to examine the trust accounts
of any solicitor or firm of solicitors specified in the
appointment, whether a member or members of the
Institute or not, and to furnish to the council a con-
fidential report as to any irregularity or alleged or
suspected irregularity in the accounts of such
solicitor or solicitors that may be disclosed by such
examination, or as to any other matter that in the
opinion of such accountant should, in the interest of
the fund, be further investigated.

A copy of the report shall forthwith be sent by
post by the accountant to the solicitor or firm con-
cerned. ’

(2)
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(2) Kvery appointment made under this sec-
tion shall be subject to the approval of the Protho-
notary and shall be in writing signed by the presi-
dent or two members of the council.

(3) Upon production by such accountant of
the instrument of his appointment as aforesaid he
may require the solicitor or solicitors in respect of
whom the appointment has been made, or in the
absence of such solicitor or golicitors any servant or
agent of such solicitor or solicitors having the
apparent charge or control for the time being of the
office or business of such solicitor or solicitors, to
produce to the accountant and any assistant of the
accountant all books, papers, accounts, securities or
other decuments relating to the business or accounts
of such solicitor or solicitors, so far as the same
relate to the trust accounts and trust funds of such
solicitor or solicitors, and to give all infor-
mation in relation thereto, and to furnish all
authorities and orders to bankers and others that
may be reasonably required of him or them, and if
any such person without lawful justification or
excuse, the proof whereof shall lie on him, refuses or
fails so to do, or otherwise hinders, obstructs, or
delays the accountant in the performance of his
duties or the exercise of his powers under this section,
he shall be guilty of an offence and shall be liable
to the penalty provided under subsection six of this
section.

Any such offence shall also be professional mis-
conduct.

(4) No accountant appointed to make any
examination of accounts for the purposes of this
section shall communicate that fact or any matter
which may come to his knowledge in the course of
such examination to any person except in the course
of his report to the council.

No assistant of any such accountant shall commu-
nicate the fact of the appointment of such accountant
or any matter which may come to his knowledge

in

13
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in the course of the examination to any person except
to the accountant appointed to make the examina-
tion, or, if so required, to the council.

(5) It shall not be lawful fer any member of
the council or any of its officers to publish, except
to the Court or to the council, or to the Statutory
Committee, any information disclosed in such report.

(6) Every person who commits a breach of
any of the provisions of this section shall, in addition
to any other proceeding, penalty or punishment to
which he may be liable, be liable on summary con-
viction to a penalty not exceeding two hundred
pounds.

2. The Principal Act is further amended by inserting
after Part VIII, as inserted in the Principal Act by this
Act, the following new Part:—

PARTIX.
Aunnual practising certificates.

66. It shall be the duty of the council to keep a
roll of practising solicitors and to issue certificates
to persons who are entitled to take out certificates
authorising them to practise, and for the purposes
of this Part any reference to a solicitor or practising
solicitor shall include a solicitor employed as a clerk
by another solicitor.

67. No solicitor shall on or after the first day of
July, one thousand nine hundred and thirty-five, act
or practise as a solicitor unless he has then in force
a certificate in the preseribed form that he is entitled
to practise as a solicitor.

68. Kivery person who after the thirtieth day
of June, one thousand nine hundred and thirty-five,
directly or indirectly acts or practises as a solicitor
without having at the time a certificate then in force
issued by the council shall be guilty of an offence,
and shall, in addition to any other proceedings,
penalty or punishment to which he may be liable,
be liable on summary conviction to a penalty not
exceeding fifty pounds.

69.
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69. The annual practising fee, which shall be paid Fce.
to the Institute, shall be—
(a) for every solicitor who for the time being is

engaged in the practice of his profession
either on his own account or in partnership
with any other solicitor, the sum of two
guineas; and

b) for any solicitor who is not so engaged, the
7. . = dagi~s !

sum of one guinea;

and every solicitor who holds a practising certificate
shall, while such practising certificate remains in
force, be entitled to be a member of the Institute
without payment of any further fee or snbseription.

70. Subject to this Act, on payment by the appli-
cant of the prescribed practising fee and on being
satisfied that the preseribed contribution to the fund
and any levy then payable under this Act by him has
been paid, the council shall—

(a) on application by a duly enrolled practising

(b)

solicitor issue to him a certificate in the
presecribed form which shall be in force from
the first day of July next after the date
of such certificate until the thirtieth day of
June following;

on application by a duly enrolled solicitor
who shall not have practised as a solicitor
prior to the date of such application, accom-
panied by a declaration by the applicant in
the prescribed form, issue to him a certifi-
cate in the prescribed form which shall be
in force from the date of such certificate
until the thirtieth day of June next follow-
ing such date;

on application by a duly enrolled solicitor
who shall have been, but at the date of suc::
application is not, in practice as a solicitor,
accompanied by a declaration by the appli-
cant in the prescribed form, issue to him
a certificate in the preseribed form which

shall
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shall be in force from the date of such
certificate until the thirtieth day of June
next following such date.

71. The council may refuse to issue a certificate
and may cancel a certificate when issued under the
foregoing provisions of this Part if the applicant for
or holder of such certificate, as the case may be,
shall—

(a) be in prison;

(b) have failed to comply with any statute,
regulation or order relating to his trust
funds or the trust funds of any partnership
of which he was a member at the time, and
such failure still continues;

(¢) have when called upon by the council so
to do failed to give a satisfactory explana-
tion touching any matter relating to his
conduct as a solicitor, and such failure still
continues;

(d) be in any way in default under any of the
provisions contained in this Act;

(e) be sharing in contravention of section 40r
of this Act with an unqualified person
receipts from a business of a nature
usually performed by a practising solicitor.

If the council shall refuse to issue or shall cancel
such certificate it shall, if so required by the appli-
cant or holder, as the case may be, within fourteen
days from the date of such refusal or cancellation,
state in writing the grounds for such refusal or
cancellation.

72. In case the council shall refuse any application
for a certificate, or shall cancel any such certificate,
the applicant or the holder, as the case may be, may
appeal to the Court or to a judge in chambers, who
may make such order in the matter as to the Court
or judge may seem fit.

In the case of an appeal against a refusal the
appellant shall, pending the disposal of the appeal,
be deemned to hold a practising certificate. In the

case
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case of an appeal against a cancellation the cancel-
lation shall be suspended pending the disposal of
the appeal.

73. No solicitor acting for a client shall on or after Solicitor
the first day of July, one thousand nine hundred and gi-al?;?:\feict
thirty-five, commence, prosecute, defend, or carry costs while
on any action or suit or any proceedings in any court é}llf:&“ﬁ
without having previously obtained a practising cer- 5; go0 v
tificate which shall be then in force, or shall be No.46 (Q.),
capable of maintaining any action or suit for the * o
recovery of any fee, reward or disbursement for or
in respect of any business, matter or thing done by
him as a solicitor whilst he shall have been without
such practising certificate.

74. No person acting as a solicitor for a client The likein
on or after the first day of July, one thousand nine i)erlglf;‘;’;;‘i‘;n
hundred and thirty-five, without having previously of docu-

obtained a practising certificate which shall be then ments, &

in force, shall be capable of maintaining any action e

or suit for the recovery of any fee, reward or dis-

bursement for or in respect of instructions for, or

drawing, preparing, engrossing, stamping, register-

ing, or recording any deed, document, or instrument,

whilst he shall have been without such practising

certificate.

6. The Principal Act is further amended by inserting Further amend-

after Part IX, as inserted in the Principal Act by this Nor'23, 1808,
Act, the following new Part:— i a0 O

PART X.
The Solicitors’ Statutory Commattee.

75. (1) There shall be a committee of the council (Sjgﬁ;;‘g&ze
to be called ‘‘ The Statutory Committee of the Incor- ; ;o ;
porated Law Institute of New South Wales ’” (here- Geo.V No.
inafter referred to as the ‘‘Statutory Committee ’?) 14 (Q),s.5.
for the purpose of hearing charges of professional
misconduct upon the part of solicitors, whether such

solicitors are members of the Institute or not.

(2)
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(2) The Statutory Committee shall consist of
not less than three and not more than five members
who at the time of their appointment shall be mem-
bers of the Institute and shall be practising solicitors
of not less than seven years’ standing.

(3) The members shall be appointed by the
Chief Justice and shall hold office for a term of three
years.

Any member shall be eligible for reappointment.

(4) Any casual vacancy in the Statutory Com-
mittee shall be filled by the appointment thereto by
the Chief Justice of some eligible person and such
person shall hold office for the remainder of the
term of office of the member whose seat has become
vacant.

(5) The Statutory Committee shall appoint one
of its members to be the chairman thereof for such
period as it thinks fit.

(6) A quorum of the Statutory Committee
shall consist of three members thereof.

(7) The continuing members of the Statutory
Committee may (provided there is a quorum) act
notwithstanding any vacancy in their body.

No act done by or by the authority of the Statutory
Committee shall be invalid in consequence of any
defect that is afterwards discovered in the appoint-
ment or qualification of the members or any of them.

(8) A member of the Statutory Committee may
retire from his office upon giving one month’s notice
in writing to the secretary of his intention so to do,
and such resignation shall take effect upon the
expiration of such notice or its earlier acceptance by
the council.

(9) The office of a member of the Statutory
Committee shall ipso fucte be vacated—
(a) if he dies; o:

(h)
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(b) if he becomes of unsound mind; or

(¢) if he ceases to be a member of the Institute;
or

(d) if he becomes bankrupt or makes any
arrangement or composition with his credi-
TOrs 10

(e) if he is convicted of an offence under this
Act; or

(f) if by resolution of the council he is required
to resign:

Provided that if any such vacancy shall occur
during the hearing of any charge, question or matter
such hearing may be continued and an order made
thereon by mnot less than three of the remaining
members of the Statutory Committee before whom
such hearing was commenced and continued prior
to such vacancy.

(10) When any charge, question or matter is
heard by and before three or more members of the
Statutory Committee, and such members are divided
in opinion as to the decision to be given on any point
arising during the hearing or as to the order to
be made on such charge, question or matter, such
point or order shall be decided or made according
to the opinion of the majority of such members, if
there be a majority, but if such members are equally
diyided in opinion, then the opinion of the chairman
of the Statutory Committee if he is one of such mem-
bers, or if he is not, the opinion of the member
appointed by the members taking part in such 4earing
to act as chairman on such hearing, shall prevail.

76. (1) The Court, or a judge, or the council
of its own motion may refer to the Statutory Com-
mittee for enquiry any question as to the professional
misconduct of any solicitor which appears to the
Court, judge or council to require investigation.

(2) (a) Any person feeling aggrieved by
reason of the alleged professional misconduct of any
solicitor may, whether the matter charged was com-
mitted or suffered before or after the commence-
ment of the Legal Practitioners (Amendment) Act,

1935,
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1935, by himself or his agent make a charge thereof
in writing to the council.
(b) The council may require—
(i) further particulars of any charge;
(ii) any charge to be verified by statutory
declaration.
The council may refer any such charge to the

Statutory Committee for enquiry.

(3) The council may either at the request of
the Statutory Committee or of its own motion employ
counsel and solicitors to assist the Statutory Com-
mittee in the investigation of any matter referred to
the Statutory Committee.

(4) The Statutory Committee may by writing
under the hand of the chairman summon before it
any solicitor in respect of whose conduct any matter
has been referred to it or a charge has been made,
and may enquire into such matter or charge.

(5) The Statutory Committee may in like man-
ner summon to appear before it the complainant
and any person who may in its opinion be able to give
evidence or produce documents touching the matter
in question, or whom the complainant or the solicitor
may desire to call as a witness.

(6) The provisions of sections seven, eight,
nine, ten, eleven and twelve and of Part IIT of the
Royal Commissions Aect, 1923-1934, shall apply
mutatis mutandis to and with respect to the inquiry,
and every member of the Statutory Committee shall
as such have the same protection as a commissioner
appointed under that Act.

(7) A solicitor summoned before the Statu-
tory Committee or a complainant may be repre-
sented by counsel or solicitor.

F

77. (1) Subject to the following provisions of this
Part, every charge or question as to the professional
misconduct of any solicitor referred to the Statutory
Committee shall be heard by the Statutory Committee
in acvordance with the rules to be made under the
aunthority of this Part, and the Statutory Committee
shall, subject to such rules, upon every such hearing
have power after hearing the case to make any such
order as to striking off the roll or suspending from
practice either conditionally or otherwise the solicitor
to
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to whom such hearing relates, or the imposing on
him of a fine not exceeding two hundred pounds, or
as to the payment by any party of costs or otherwise
in relation to the case as before the commencement
of the Legal Practitioners (Amendment) Aect, 1935,
the Court would have had power to make in accord-
ance with the authority and practice of the Court.

(2) Every order made by the Statutory Com-
mittee shall be signed by the chairman or by the
member acting as chairman and shall be prefaced by
a statement of the findings of the Statutory Com-
mittee in relation to the facts of the case and shall
be filed with the Prothonotary.

(3) Every order made by the Statutory Com-
mittee shall as soon as the same shall have been filed,
be acted upon by the Prothonotary and be enforce-
able in the same manner as a judgment or order of
the Court to the like effect.

(4) The file of orders made under this Act
shall, during office hours, be open for the inspection
of any person on payment of such fee, if any, as may
be prescribed by rules of court.

78. An appeal to the Court from any order of the
Statutory Committee made under the powers of this
Act shall lie at the instance either of the complainant
or of the solicitor or of the council.

Every such appeal shall be in the nature of a re-
hearing and shall be made within such time and in
such form and shall be heard in such manner as
shall be prescribed by rules of court in that behalf
to be made under the authority of this Act.

The court or a judge may order that any order
made by the Statutory Committee shall be stayed
pending the disposal of an appeal therefrom upon
such terms as shall seem just.

79. Nothing in this Act contained shall prejudice,
diminish, or affect the jurisdiction, powers and
authorities which are exercisable by the Court over
golicitors.

80. Every court of law shall take judicial notice of
the appointment of the Statutory Committee and
of the chairman and of each member thereof and of
the signature of the chairman and of any member
acting as chairman thereof. S1.
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Rules of 81. The Judges of the Supreme Court, or any
i three of them, may from time to time on the recom-
f. 18 Geo. : - : "
-\‘fm_ (]}20 mendation of the council make rules of court—
E%)’S'G (a) for regulating the practice and proceedings

of the Statutory Committee, including the
awarding of costs by such Committee, the
taxation thereof by the taxing officer of the
Court, and the recovery of same by execu-
tion or otherwise;

(b) for conferring upon the Statutory Com-
mittee any further powers necessary or
convenient for the due fulfilment of its
functions;

(¢) for carrying into effect the provisions of
this Act relating to the Statutory Committee
and its funetions;

and may in like manner amend or rescind such rules.

All such rules shall be promulgated in like manner
and thereupon have the like force and effect and be
subject to the like disallowance upon being laid
before both Houses of Parliament as rules of court
made under and in pursuance of the Supreme Court
Procedure Act, 1900.

Futheramend- ¢, The Principal Act is further amended by inserting
t f > . . . . .
Actxo.22,  after Part X, as inserted in the Principal Act by this
— Act, the following new Part:—

New Part XI.

BRI
Miscellaneous.
Addstianal 82. (1) The Institute shall, in addition to its
I‘)O“’t?zstof existing powers and functions, have the following
nstitute. > 9 1w .
- Vers anc stions, that is Sayi—
of. 1931, No. powers and funections, that is to say |
4"6;N(-,)Z)~), (a) to take such steps as in the opinion of the
8. <)

council may be necessary or proper for or
with respect to the investigation in accord-
ance with this Aect of any charge or question
as to the professional misconduct of any
solicitor;

(b)
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(b) to institute prosecutions and other proceed-
ings for the breach of any of the provisions
of this Act or of any rule or regulation made
thereunder;

(¢) to oppose any application for admission as
a solicitor or for restoration to the roll of
solicitors or any application by a solicitor
for leave to employ any person;

(d) to employ any barrister or solicitor to
appear before any court in any of the
matters referred to in this section.

(2) Any prosecution or proceeding referred
to in paragraph (b) of subsection one of this section
may be*instituted in the name of the Institute by the
President or any Vice-president or by any other
person duly authorised by the council in that behalf.

Every such prosecution or proceeding shall, unless
it is proved to the contrary, be deemed to be insti-
tuted by and on behalf of the Institute.

83. The council may employ any barrister or
solicitor to appear before any court in any matter
affecting the Institute or the members thereof, or
in which the Institute is directly or indirectly con-
cerned or interested, and any barrister or solicitor
so employed shall have audience in any court in any
such matter.

84. (1) Any sum of money whatever payable to
the Institute under this Act may be recovered as a
debt due to the Institute.

(2) All moneys, including penalties recovered
or received by the Institute pursuant to the pro-
visions of this Act other than contributions to and
levies made in respect of the Solicitors’ Fidelity
Guarantee Fund, shall be paid to the Institute and
become part of the general funds of the Institute.

85. Any minutes of any proceedings at any meet-
ing of the Institute or of the council or of any com-
mittee of the council or of the Statutory Committee
signed by any person purporting to be the chairmazx
of the meeting and purporting to be so signed either

atl
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at the meeting at which such proceedings took place
or at the next ensuing meeting, and any document
purporting to be a copy thereof or an extract there-
from and purporting to be signed by the President
or a Vice-president of the Institute in the case of
minutes other than those of the proceedings of the
Statutory Committee or by the chairman of the
Statutory Committee or by the member acting as
chairman of the Statutory Committee in the case of
minutes of the proceedings thereof shall, without
further proof, be admissible in evidence in all pro-
ceedings before any court or any person acting
judicially within the meaning of the Evidence Act,
1898; and until evidence is given to the contrary
every meeting in respect of the proceedings of which
the minutes have been so made shall be deemed to
have been duly convened and held and all the mem-
bers thereof to have been duly qualified, and when
such proceedings are proceedings of any committee
of the council or of the Statutory Committee, until
the contrary is proved any such committee of the
council or the Statutory Committee (as the case
may be) shall be deemed to have been duly and regu-
larly constituted and to have had power to deal with
the matters referred to in such proceedings.

86. (1) For the purposes of this Act the council
may make regulations for all or any of the following
purposes :—

(a) (i) as to the opening and keeping by solici-
tors of accounts at banks for clients’
. moneys;

(i1) as to the keeping by solicitors of ae-
counts containing particulars and in-
formation as to moneys received, held
or paid by them, for or on account of
their clients;

(iii) empowering the council to take such
action as may be necessary to enable
them to ascertain whether or not the
regulations made under subparagraphs
(i) and (ii) of this paragraph are being
complied with; (iv)
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(iv)

(iii)

(iv)

(v)

regulating in respect of any other
matter the professional practice, con-
duct and discipline of solicitors:

Provided that regulations made
under subparagraphs (i) and (ii) of
this paragraph shall apply only to a
practising solicitor in the course of his
practice as such; '

prescribing the amount of the annual
contributions to the fund to be paid by
solicitors with respect to whom this Act
applies;
providing for the method of payment
and recovery of any fee, contribution or
levy;
preseribing forms of notice to be given
by and to the council in respect of
claims against the fund;
prescribing the duties and fees of
accountants appointed to conduct an
examination of any accounts pursuant
to section sixty-five of this Act, and
preseribing also the duties of the
solicitor concerned in relation thereto
and the circumstances in which such
solicitor may be required to pay the cost
of such examination;
preseribing forms of certificates to be
issued to persons practising or entitled
to practise as solicitors and of declara-
tions, applications, notices and docu-
ments to be used in relation to any
application or refusal of any applica-
tion under this Act;
prescribing the evidence to be furnished
that a person has been admitted to
practise or is still practising or has
ceased practising or has continued or
discontinued practising as a solicitor,
or

25
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i

or as to the reason of any person dis-
continuing practice, and generally for
the obtaining of information which may
be considered necessary or reasonable
for the purposes of determining the
merits of applications for certificates or
matters in relation thereto;

(vii) all matters or things required or per-
mitted by Parts VII, VIII and IX of
this Act to be preseribed;

(viii) generally, for such other matters as
may be considered necessary for the
purpose of giving full effect to the
intent of Parts VII, VIII -and IX of
this Act;

(ix) imposing penalties not exceeding fifty
pounds for any contravention of the
regulations made under this section.

(2) The Council may amend or rescind any
regulation made under this section.

(3) The regulations and any amendment or
rescission thereof made under the authority of this
section shall—

(a) be submitted to the Governor for his
approval;

(b) when approved by the Governor be pub-
lished in the Gazette;

(c) take effect from the date of publication or
from a later date to be specified in the
regulations;

(d) be laid before both Houses of Parliament
within fourteen sitting days after publica-
tion if Parliament is then in session, and if
not, then within fourteen sitting days after
the commencement of the next session.

(4) If either House of Parliament passes a
resolution of which notice has been given at any time
within fifteen sitting days after any regulation has
been laid before such House disallowing any regula-
tion or part thereof, the regulation or part shall
thereupon cease to have effect.

()
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(5) Any penalty imposed by the regulations
may be recovered in a summary manner before a
stipendiary or police magistrate or before two

justices.
8. The Principal Act is further amended— oA
No. 22, 1898.

(a) by inserting mnext after section thirteen the News.13a.
following new section:—
13a (1) A conveyancer who is desirous of Convey-
being admitted as a solicitor shall not be required *"°
to pass any examination before entering into
articles of clerkship, or to serve under such
articies for more than four years.

(2) A convevancer who has attained the
age of thirty years and is desirous of being ad-
mitted as a solicitor and who—

(a) has for at least five years since he became
entitled to practise as a conveyancer been
a managing clerk in the office of a solicitor
practising in New South Wales; or

(b) has for at least. five years practised as
a conveyancer in New South Wales; or

(¢) has for at least ten years since he became
entitled to practise as a conveyancer been
employed in New South Wales, whether
in the Public Service or otherwise, in work
relating to conveyancing or to documents
of title,

shall not be required to enter into or serve under
any articles of clerkship.

(3) Subject to the provisions of this sec-
tion a conveyancer who is desirous of being
admitted as a solicitor and who has passed the
final law examination prescribed for the admis-
sion of solicitors or some examination prescribed
as equivalent, thereto, in all subjects preseribed
for that examination except the subjects which

at
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()

at the commencement of the Legal Practitioners
(Amendment) Aect, 1935, are comprised within
the section of such examination dealing with the
Law of Property and the principles of Con-
veyancing and who has otherwise complied with
such conditions as are preseribed, and who satis-
fies the Court that he is a fit and proper person
to be admitted to practise as a solicitor, shall,
upon having his name on his own application
removed from the roll of conveyancers, be
entitled to be admitted as a solicitor.

(4) This section shall apply to convey-
ancers to whom a certificate has been granted
cither before or after the commencement of the

Liegal Practitioners (Amendment) Act, 1935.
by inserting in section fifteen after the words
‘““ matters and proceedings in which he ’’ the

words ‘¢ or his partner’’;
by inserting next after section twenty the follow-
ing new sections :—

20a. (1) A certificate to practise as a con-
veyancer shall not be granted after the com-
mencement of the Legal Practitioners (Amend-
ment) Act, 1935, except in:the case of an
applicant who has made an application under
section seventeen of this Act before such com-
mencement or within six months thereafter, and
who has passed the examination prescribed by
such section within twelve months after such
commencement.

(2) Subsection one of this section shall

not extend to the case of a person whose name is
restored to the roll of conveyancers.

20B. (1) The court shall have and shall be
deemed always to have had the like summary
jurisdiction over a convevancer as it has over a
solicitor, including power to remove his name
from the roll of conveyancers and to cancel his
certificate to practise as a conveyancer, or to

suspend him from practice for any period.
(2)



Act No. 12, 1935.

Legal Practitioners (Amendment).

(d)

(2) The court may if it thinks fit restore
to the roll of conveyancers the name of any
person whose name has been removed therefrom
either before or after the commencement of this
At

by inserting next after section thirty-nine the
following new section:—

39x. (1) Any court in which a solicitor has
been employed to prosecute or defend any acilon,
suit, matter or proceeding, may at any time
by order declare the solicitor entitled to a charge
on the property recovered or preserved through
his instrumentality for his taxed costs in refer-
ence to that action, suit, matter or proceeding,
and may make such orders for the taxation of
the said costs and for raising money to pay, or
for paying, the said costs out of the said pro-
perty as to such Court seems fit.

(2) Subject to this section, all convey-
ances, assurances and acts done to defeat, or
operating to defeat, that charge shall, except in
the case of a convevance or assurance to a bona
fide purchaser for value without notice, be void
as against the solicitor.

(3) No order shall be made if the right
to recover the cost is barred by any statute of
limitations.

(4) Where land is affected by the order
the provisions of subsection two of this section
shall not apply until the order is registered
in cases where the land affected is not under
the provisions of the Real Property Aect, 1900,
in the Register of Causes, Writs and Orders
affecting land kept in the office of the Registrar-
General pursuant to Part XXIII of the Con-
veyancing Act, 1919-1932, and the provisions of
Division 1 of that Part shall apply to and in

relation
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relation to such order, and where fhe land is
under the provisions of the Real Property Act,
1900, the order may be registered under that
Act in the manner preseribed by regulations
under the Conveyancing Act, 1919-1932.

(5) This section shall extend to cases
in which the employment of the solicitor was
before the commencement of the Legal Prac-
titioners (Amendment) Aect, 1935, and the costs
or any part thereof were earned prior to such
commencement, as well as to cases in which the
employment of the solicitor was and the costs
were earned after such commencement.

9. The Principal Act is further amended by omitting
Part VI and by inserting in lieu thereof the following
new Part:.—

PART VI.
Unqualified practitioners.

40. No person shall be qualified to act as a solicitor
unless—

(a) his name is on the roll of solicitors; and
(b) after the thirtieth day of June, one thousand
nine hundred and thirty-five, he has in force
a practising certificate.
A person who is not so qualified is in this Part
referred to as an unqualified person.

40a. (1) No unqualified person shall act as a
solicitor, or as such issue out any writ or process, or
commence, carry on or defend any action, suit or
other proceeding, in the name of any other person
or in his own name, in any court of civil or criminal
jurisdiction, or act as a solicitor in any cause or
matter, civil or criminal to be heard or determined
before any such court in New South Wales.

(2) If any person contravenes the provisions
of this section, he shall be guilty of an offence and
of contempt of the court in which the action, suit,
cause, matter or proceeding in relation to which he
so acts is brought or taken and may be punished

accordingly,
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accordingly, and shall be incapable of maintaining
any action for any costs in respect of anything done
by him in the course of so acting, and shall, in addi-
tion to any other penalty or forfeiture and any dis-
ability to which he may be subject, be liable for each
such offence to a penalty of fifty pounds to be re-
covered, with full costs of action, by action brought
in the Supreme Court or in any distriet court, by the
Institute.
408. (1) Any unqualified person who—

(a) pretends to be, or takes or uses any name,
title, addition or description implying that
he is qualified or recogunised by law as quali-
fied to act as a solicitor; or

(b) holds himself out to be or advertises or
represents himself as qualified to act as a
solicitor,

shall be guilty of an offence and shall be liable on
summary conviction to a penalty not exceeding fifty
pounds for each such offence.

(2) Any person, not being a barrister, or ¢
person qualified to act as a solicitor, who holds him-
self out or advertises or in any way represents
himself as competent or qualified to act in or in con-
nection with the carrying out of the functions of a
legal adviser or practitioner, or who permits or
suffers his name to be in any such way used by any
other person, shall be guilty of an offence and shall
be liable on summary conviction to a penalty not
exceeding fifty pounds for each such offence.

40c. (1) Any person not being a barrister, or a
person qualified to act as a solicitor, who for or in
expectation of any fee, gain or reward, either directly
or indirectly draws, fills up, or prepares any will or
other testamentary instrument, or any instrument
creating or regulating rights between parties, or
relating to real or personal property, or any legal
proceeding, shall be guilty of an offence, and shall be
liable on summary conviction to a penalty not
exceeding fifty pounds for each such offence.

(2)
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(2) This section shall not extend to—

(a) any public officer drawing or preparing
instruments in the course of his duty; or

(b) any person employed merely to engross any
such instrument or proceeding; or

(¢) any land agent in respect of any instrument
which he is entitled to draw, fill up, or pre-
pare and charge for, under the Land Agents
Act, 192%; o

(d) any conveyancer in respect of any instru-
ment which he is authorised to draw, fill up,
or prepare, by law or by virtue of the certi-
ficate granted to him under section nineteen
of this Act.

40p. Any person, not being a barrister, or a person
qualified to act as a solicitor, who, for or in
expectation of any fee, gain or reward, either directly
or as an agent of any other person, whether a person
qualified as abovementioned or not, takes instruec-
tions for, or draws or prepares any papers on which
to found or oppose the grant of probate or letters of
administration shall, without prejudice to any
liability or disability to which he may be subject
under any other section of this Aect, or under any .
other Act, be guiity of an offence and shall be liable
on summary conviction to a penalty not exceeding
fifty pounds for each such offence.

40r. If any act is done by a body corporate or by
any director, officer or servant thereof of such a
nature or in such a manner as to be calculated to
imply that the body corporate is qualified or recog-
nized by law as qualified to act as a solicitor, the
body corporate shall be liable on summary conviction
to a fine not exceeding one hundred pounds for each
such offence, and in the case of an act done by a
director, officer or servant of the corporation he also
shall be liable on summary conviction to a penalty
not exceeding fifty pounds for each such offence.

40F.
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40r. Save in the cases and subject to the conditions
prescribed no solicitor shall share receipts from a
business of a nature usually performed by a practis-
ing solicitor with an unqualified person.

(2) Where it appears to the Court or to the
Statutory Committee, as the case may be, that a
solicitor has acted in contravention of this section
his name may be struck off the roll of solicitors.

(3) This section shall not apply to or affect
any lawful arrangement existing on the twenty-
fourth day of January, one thousand nine hundred
and thirty-five, between a solicitor and his managing
clerk with regard to the emolument of such clerk
where such arrangement does not constitute a part-
nership, and where the fact of such arrangement is
notified to the Institute within three months after
the commencement of this Act.

Any such arrangement shall be notified to the
Institute in the preseribed manner.

40c. (1) No solicitor shall, in connection with his
practice as a solicitor, without the written per-
mission of the Institute, which may be given for such
period and subject to such conditions as the Insti-
tute thinks fit, employ or remunerate any person who
to his knowledge has been struck off the roll of any
Court within the British Empire or who is disquali-
fied from practising as a solicitor by reason of the
fact that his name has been struck off the roll, other-
wise than at his own request, or is suspended from
practising as a solicitor.

(2) A solicitor aggrieved by the refusal of
- the Institute to grant any such permission as afore-
said, or by any conditions attached by the Institute
to the grant thereof, may appeal to the Court whick
may confirm the refusal or the conditions, as the
case may be, or may grant such permission for such
period and subject to such conditions as the Court
thinks fit.

B (3)
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10. The Principal Act is further amended

(3) If any solicitor acts in contravention of
the provisions of this section or of the conditions
subject to which any permission has been given
thereunder, his name may be struck off the roll of
solicitors or he may be suspended from practice
for such period as the Statutory Committee or the
Court, as the case may be, think fit.

(4) Nothing in this section shall apply to the
case of a solicitor who prior to the commencement
of the Legal Practitioners (Amendment) Aect, 1935,
has obtained the permission of the Court to his
employing a person disqualified as aforesaid.

40m. Any person who has been struck off the roll
of any Court within the British Empire or who whilst
he is disqualified from practising as a solicitor by
reason of the fact that he has been struck off the
roll otherwise than at his own request, or is sus-
pended from practising as a solicitor, seeks or
accepts employment by a solicitor in connection with
that solicitor’s practice, without previously inform-
ing him that he has been so struck off or that he is
so disqualified as aforesaid, shall be guilty of an
offence and shall be liable on summary conviction
to a penalty not exceeding ten pounds for each such
offence.

401. For the removal of doubt it is hereby declared
that in sections 40a, 408, 40c, and 40p of this Act
reference to an unqualified person or to a person
includes a reference to a body corporate.

(a) by omitting from section oune the words and
figures ‘¢ Part IV—Conveyancers—ss. 16-20 ”’
and by inserting in lieu thereof the words and
figures ¢‘“ Part IV—Conveyancers—ss. 16-208 ’’;

(b) by omitting from the same section the words and
figures ‘¢ Part VI—Unqualified Practitioners—
s. 40 »? and by inserting in lieu thereof the words
and figures ‘‘ Part VI—Unqualified Practi-
tioners—ss. 40-4017-

(c)

-l
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(¢) by inserting at the end of the same section the
following headings and subsection :—

PART VII—Trust accounts—ss. 41-44.

PART VIII—The Solicitors’ Fidelity
Guarantee Fund—ss. 45—65.

PART IX—Annual practising certificates—
ss. 66-74.

PART X—The Solicitors’ Statutory Com-
mittee—ss. 75-81.

PART XI—Miscellancous—ss. 82-86.

(2) This Act shall be read and construed so
as not to exceed the legislative power of this
State to the intent that where any provision of
this Act or the application thereof to any person
or circumstances is held invalid the remainder
of this Act and the application thereof to other
persons or circumstances shall not be affected.

By Authority:
Arrrep JamEes Kent, 1.8.0., Government Printer, Sydney.—1935.

[Ls. 3d.]
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An Act to amend the law relating to legal
practitioners; to make provision with
respect to the keeping and examination ot
accounts of solicitors and conveyancers; to
make better provision for the investigation
of charges of professional misconduct; to
provide for the establishment and adminis-
tration of a solicitors’ fidelity guarantee

" fund; to provide for the issue of annual

practising certificates; to provide for

admission of conveyancers as solicitors and
to discontinue the grant of certificates to

B persgns to practise as conveyancers; and

{ for these and other purposes to amend
} / the Legal Practitioners Act, 1898, and
certain other Acts; and for purposes
connected therewith. [Assented to, 11th

March, 1935.7
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Legal Practitioners (Amendme'nt).

T E it enacted by the King's Most Excellent Majesty,
XD by and with the advice and consent of the Legis-
lative Coutieil dhtl Tibgisldtive Asséiibly of New South
Wales in Parliament assembled, and by the authority of
the same, as follows :—

shorttitl, 1. (1) This Aet thay 6 citéd as the ¢ Legal Prac-
citationand {itjoners (Antefiditibiit) Act, 1935.
ment. (2) The Liegil Prdctitioners Act, 1898, is referred
to in this Act 48 the Principdl Act. .
(3) The Principal Act, as amétided by this Act,
may be cited as the Legal Practitioners Act, 1898-1935.
(4) This Act shall commence upon a date to be ap-
po"ﬁtéd by the Goverfior and totified by prdclamation

dblished 11 the Gazette.

P

Amendmentol . 63 Phib Prifidiphl Avt i8 anieitled—

1898.

See. 3. (a) by inigeiting iff sectibn three mnext after the
,‘(if)‘:ff)”l"em' definition of ¢* Barrister »’ the following defini-

_ tions:—

¢« Chief Justice ’” means the Chief Justice of
the Court and includes an Acting Chief
Justice; and in the absence from duty of
the Chief Justice and Acting Chief Justice
means the senior puisne judge of the
Court.

¢ ('gnveyancer *’ means a certificated convey-
ancer to whom a certificate las been
granted under this Act.

¢ Council *? means the council of the Institute.
() by inserting in the same section dfter the defini-
tion of ¢ Court *? the following definition:—
¢ Institute > means the Incorporated Law
Institute of New South Wales:
(¢) by inserting in the same section afteér the defini-
tion of ¢¢ Judge ’’ the following definitions:—
““ Monéys » ideludes dn instrumetit for the
payment of money in ahy case where the
instrument may be paid into a bank.
¢ Moneys
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' ¢ Moneys received for or on behalf of any
person ’’ includes moneys held for or on
behialf of any person whether originally
received for or on his behalf or not.

¢ Part *? means Part of this Act.

(d) by omitting from the same section the definition
of ¢“ Prescribed ’’ and by inserting the following
definitions :—

¢ Préscribed ’’ means prescribed by this Act
and in Parts I to VI, both inclusive, and
Parts X and XI by rules of Court and in
Parts VII, VIII and IX by regulations
made pursuant to this Aet.”

¢ Secretary »’ means the secretary for the
time being of the Institute and includes
any deputy or person temporarily fulfil-
ling the duties of his office.

(e) by inserting in the same section at the end of the
definition of ¢ Solicitor ’ the words ‘‘ and in
Parts VII, VIII, IX, X, and XI of this Act
includes a conveyancer '’;

(f) by inserting in the same section next after the
definition of ‘¢ Solicitor >’ the following new
definition :—

‘« The Fund ’’ means the Solicitors’ Fidelity
Guarantee Fund established pursuant to
this Act.

3. The Principal Act is further amended by insert- rurtheramend

ment of Act

ing next after Part VI the following new Part:— No. 22, 1898,

New Part VII.
PART VIL
Trist accounts.

41. (1) All moneys recéived for or on behalf of payment
any person by any solicitor shall be held by him intobank.
exclusively for such person, to be paid to such person, gg‘%)“" ik
or to bo dishursed as he directs, and until so paid 4. "
or disbursed the moneys shall be paid into a bank in
New South Wales to a trust account, whether general
or separate.

>

(2)
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(2) The moneys shall not be available for the
payment of the debts of the solicitor to any other
creditor of the solicitor, or be liable to be attached or
taken in execution under the order or process of any
Court at the instance of any such other ecreditor.

(3) Nothing in this section shall be construed
to take away or affect any just claim or lien which
any solicitor may have against or upon any of the
moneys, and nothing in this section shall apply to
moneys receivable by a solicitor for or on account of
legal costs, whether already due or to accrue due.

42, Every solicitor shall keep accounts of all
moneys so received by him in such a manner as to
disclose the true position in regard thereto, and to
enable the account to be conveniently and properly
audited.

43. Wilful failure by any solicitor to comply with
any provision of section forty-one or section forty-
two of this Act shall be professional misconduct.

44, (1) Subject to the provisions of this section
no bank shall, in connection with any transaction
on any account of any solicitor kept with it or with
any other bank, incur any liability or be under any
obligation to make any enquiry or be deemed to have
any knowledge of any right of any person to any
money paid or credited to any such account which
it would not incur or be under or be deemed to have
in the case of an account kept by a person entitled
absolutely to all the money paid or credited to it:

Provided that nothing in this subsection shall
relieve a bank from any liability or obligation under
which it would be apart from this Act.

(2) Notwithstanding anything in subsection
one of this section a bank at which a solicitor keeps
an account for clients’ money shall not, in respect of
any liability of the solicitor to the bank, not being
a liabiiity in connection with that ac-ount, have or

obtain

-

-
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obtain any recourse or right whether by way of set-
off, counter-claim, charge or otherwise, against
moneys standing to the credit of that account:

Provided that nothing in this subsection shall
deprive a bank of any right existing at the time of
the commencement of the Legal Practitioners
(Amendment) Act, 1935.

4. The Principal Act is further amended by inserting Further amend-
rT . . . . . t of Ac
after Part VII, as inserted in the Principal Act by this X 'ss 1s0s.

Act, the following new Part:— New Part VAT,
PART VIIL
The Solicitors’ Fidelity Guarantee Fund.

45. This Part shall apply with respect to every Application
solicitor who is for the time being engaged in the %7
practice of his profession, either on his own account 1931, No. 46
or in partnership with any other person, but shall (N.Z.),s. 72
not apply to any solicitor who is not so engaged.

46. (1) There shall be a fund to be called the Thefund.
Solicitors’ Fidelity Guarantee Fund. Ibid. s, 73,

(2) The fund shall be the property of the
Institute and shall be applied for the purposes set
out in this Part.

47. All moneys belonging to the fund shall, pend- Separate
ing the investment or application thereof in accerd- };ggglnt'
ance with this Part, be paid into a bank in New 14 ¢ 74
South Wales to the credit of a separate account,
to be called the Solicitors’ Fidelity Guarantee Fund
Account, and such account shall be operated upon
in such manner as the council shall from time to
time determine.

48. The fund shali consist of— Moneys of
: : 3 the fund.
(a) all sums paid to or on account of the fund by g3 75,

solicitors, either as annual contributions or
as levies in accordance with the provisions
of this Part;

(b) the interest from time to time aceruing from
the investment of the fund;

(¢) any other moneys that may be lawfully paid
into the fund.

49,
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49. There ghall from time to time be paid out of
the fund as required, and in such order as the
Couneil deems proper—

(a)

(b)

all legal expenses incurred in investigating
or defending claims made against the fund
or the Institute in respect of the fund or
ctherwise incurred in relation to the fund;

the amount of all claims, including costs,
allowed or established against the Institute
in respect of the fund as provided in this
Part;

(¢) all refunds made to solicitors or to their

(d)

personal representatives pursuant to section
sixty-four of this Act;

the expenses involved in the administration
of the fund, including allowances to mem-
bers of the council or the committee of
management or the Statutory Committee in
respect of their services and their reason-
able travelling expenses incurred in
connection with the management of the
fund;

the expenses incurred or involved in the
administration by the council of or in the
exercise by the eouncil of the powers and
authorities conferred on the council by this
Part or Part X;

(f) any other moneys payable out of the fund

in accordance with this Part or with any
rules or regulations made vuder the
authority of this Act.

50. The accounts of the fund shall be audited
annually by an accountant approved of by the Pro-
thonotary and appointed for the purpose by the

council.

51. The fund shall be administered by the council
on behalf of the Institute.

The
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The council may from time to time by resolution
delegate its powers in relation to the fund or any
ot such powers to a committee of management con-
sisting of not less than three mor more than five
persons being members of the Institute.

A majority of the members of such committee of
management shall be members of the council for the
time being.

Any such resolution may be at any time in like
manner rescinded or varied.

52. (1) Except as provided in subsection three of
thls section, every solicitor \Vlth respect to whom
this Part dpphos shall during the month of July
in each year pay to such person as may from time
to time be authorised by the council to receive the
same such annual contrlbutwn as may from time
to time be ])1eSCIIbGd by regulations made under
the authority of this Part, being not less than three
pounds nor more than ten pounds in any year.

(2) If any solicitor who is not during the
month of July in any year engaged in the prac-
tice of his profession either on his own account or
in partnership with any other person commences
after the said month of July in any year to practise
as a solicitor on his own account or in partnership
with any other persop, he shall thp;eupou hecome
lxab]g 1p pay, (pld shall pay to the person clll“lOlISOu
to 10(’GI\L the same mldex subsoct:on ()m, oi tl

that }om plescube(l )V the mgulat]ons

Provided that if 110 date of such commencement
is after the thipty Hfirgt day of Decembe1 i any
year, the solicifor sp cqommencing to practise shall
only be hab]e to pay one- half of the anpual contribu-
tion for ﬂlat \e‘f; 1)}enc}1bed bv the }ugulatlons

(8) If on the first day of July in any year
the amount of the fund, including investments there-
of, and after making such provision as the council
may consider adequate for all unpaid claims and
other liapilitics outstanding against the fund. shall

be

Contribu-
tions.

1931, No. 46
(N.Z.), ss.
80, 81.
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be not less than one hundred thousand pounds, no
contributions in accordance with this. section shall
be payable to the fund for that year.

(4) For the purpose of this and section fifty-
three of this Act, the year shall be deemed to com-
mence upon the first day of July, and to expire upon
the thirtieth day of June next following.

93. (1) If at any time or times the fund is in the
opinion of the council not sufficient to satisfy the
liabilities of the Institute in relation thereto, the
council may, subject as hereinafter provided, by
resolution impose on every solicitor with respect to
whom this Part applies, for payment into the fund,
a levy of such amount as the council thinks fit not
exceeding ten pounds.

(2) The amount of the levy shall become pay-
able on a date and in a manner to be fixed by the
council. The council may in any special case allow
time for the payment of any levy or part thereof.

(3) A solicitor shall not be required to pay by
way of levy under this section more than ten pounds
In any one year nor more than fifty pounds during
the whole period of his practice as a solicitor.

o4. If any solicitor with respect to whom this Part
applies does not after the preseribed notice pay any
contribution or levy as required by this Part, the
council shall report to the Prothonotary that the
solicitor has not paid the contribution or levy, as the
case may be.

The Prothonotary shall make due record of the
fact, and so long as the contribution or levy remains
unpaid the solicitor shall be deemed to he an
unqualijfied person within the meaning of Part VT.

55. Any moneys in the fund that are not immedi-
ately required for the purposes thereof may be
invested in any manner in which trustees are for
the time being authorised to invest trust funds, or
on deposit, for such period as the council deems
proper, with the Colonial Treasurer or with any bank
or corporation preseribed by rules of court as a
bank or eorporation to which trust moneys may be
paid under section fifteen of the Trustee Act, 1925.

56.

»
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96. (1) Subject to the provisions of this Part, the
fund shall be held and applied for the purpose of
reimbursing persons who may suffer pecuniary loss
by reason of the theft, or fraudulent misapplication
by a solicitor with respeet to whom this Part
applies, of any moneys or other valuable property
entrusted to him, or to his servant or agent, in the
course of his practice as a solicitor, including any
moneys or other valuable property as aforesaid
entrusted to him as a solicitor-trustee.

(2) (a) No person shall have any claim
against the fund in respect of any theft or fraudulent
misapplication committed before the commencement
of the Legal Practitioners (Amendment) Act, 1935.

(b) In respect of any theft or fraudulent
misapplication that may be committed after such
commencement, no person shall have a claim againgt
the fund unless notice of such theft or fraudulent
misapplication is given in writing to the council as
as soon as reasonably practicable after the claimant
has become aware of the theft or fraudulent mis-
application, but in any event within three months
after having become so aware unless the Court or a
judge thereof grants further time.

(3) No person shall be entitled to claim against
the fund in respect of any loss through such theft
or fraudulent misapplication unless and until there
shall have been a conviction of such solicitor for such
theft or fraudulent misapplication, unless the Court
or a Judge thereof for reasons which to the Court
or such Judge shall seem good and sufficient, shall
have by an order certified that the person claiming
to have suffered loss should be permitted to claim
against the fund notwithstanding that such solicitor
has not been convicted in respect of such theft or
fraudulent misapplication.

57. (1) The council may receive and settle any
claim against the fund at any time after the com-
mission of the theft or fraudulent misapplication in
respect of which such claim arose, but no person shall

be

Application
of fund.

ef. 1941,
No. 46
(N.Z.),

s. 84.
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cf. Ibid.
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be entitled, without leaye of the council, to commence
any aetion in relation to the fund nnless the council
shall have disallowed his claim, and unless and until
the claimant has exhausted all relevant rights of
action and other legal remedies available against the
defanlting solicitor or any other person in respect
of the loss suffered by him.

(2) No person shall be entitled to recover from
the Institute out of the fund by action as aforesaid
an amount greater than the balance of the loss
suffered by him after deducting from the total
amount of such loss the amount or value of all moneys
or other henefits received or recovered or which in
the opinion of the cquncil might but for his neglect
or defanlt have been received or recovered by him
from any source other than the fund in reduction of
such loss.

(3) The total amount which any person shall
be entitled to recover from the fund shall not in any
case or in any event exceed two thousand pounds.

(4) The aggregate sum which may be applied
in the reimbursement of all persons who suffer loss
through theft or fraudulent misapplication by the
same solicitor or firm of solicitors shall not in any
case or in any event exceed the sum of ten thousand
pounds :

Provided that where the first judgment or claim
in respect of any such theft or fraudulent misapplica-
tion is obtained or allowed on or before the thirtieth
day of June, one thousand nine hundred and forty-
five, such aggregate sum shall not exceed the sum
of five thousand pounds.

(5) No amount shall be paid or payable out
of the fund as interest on the amounnt of any judg-
ment obtained or of any claim allowed against the
fund.

58. The council may cause to be published a notice
in or to the effect of the prescribed form in a news-
paper published and circulating in the district in
which the defaulting solicitor is or was practising or

carrying
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caryying on business and also in a daily newspaper
published and cirenlating in Sydney, and such notice
shall fix a date not heing earlier thap three months
after the puhlication or the first publication, as the
case may be, within which claims must he made.

Any claim not made in writing on or before the
date so fixed shall be barred unless the council
otherwise determines,

59. After the date so fixed the council shall be
at liberty to distribute the sum from time to time
available to be applied in reimbursement under
section fifty-seven of this Act, having regard only
to judgments obtained and claims allowed against
the fund.

60. Any proceedings brought against the Institute
in relation to any claim upon the fund shall be by
action at law as for a debt due by the Institute, and
in any such action all defences which would have
heen available to the solicitor in relation to whom
the claim arose shall be available to the Institute,
and in any such action all questions of costs shall be
in the diseretion of the Court or the presiding Judge.

61. On payment out of the fund of any moneys in
settlement in whole or in part of any claim under this
Part, the Institute shall be subrogated, to the extent
of such payment, to all the rights and remedies of the
claimant against the solicitor in relation to whom the
claim arose, or any other person.

62. Phe council qr the committee of management
may at any time apd from time to time require pro-
duction and delivery up of securities and documents
necessary to support any claim made, or available
for that purpose, or for the purpose of exercising
its rights against any defanlting solicitor, and may
in default of delivery up of any such securities or
documents reject any claim.

63. (1) No moneys or other property belonging to
the Institute, other than the fund, shall be available
for the salisfaction of any judgment ohtained against
the Institute in relation to the fund, or for the pay-
ment of any claim allowed by the council; and if at
any time the fund is not sufficient to provide for the

satisfaction
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satisfaction of all such judgments and claims, they
shall (subject to the limitations fixed by this Act)
to the extent to which they are not so satisfied, be
satisfied out of future accumulations of the fund.

(2) No proceedings based upon or for the en-
forcement of any such judgment shall be taken
without leave of the Court.

(3) Where the total amount of the judgments
obtained and claims allowed exceeds the aggregate
sum which may be applied in reimbursement under
section fifty-seven of this Act, the council may in
its uncontrolled discretion determine the division
and allocation amongst the claimants respectively
or any one or more of them exclusively of the other
or others of them, of the moneys for the time being
payable out of the fund.

64. In the event of the death or on the retirement
from the practice of his profession of any solicitor
in respect of whom no claim has been made under
this Act, or if any such claim has been made, in
respect of whom such claim has not been sustained,
the council may in its diseretion pay to him or to
his personal representatives, as the case may be,
a sum not exceeding the aggregate amount of his
contributions to the fund.

65. (1) For the purpose of safeguarding the fund,
the council may at any time and from time to time
appoint an accountant to examine the trust accounts
of any solicitor or firm of solicitors specified in the
appointment, whether a member or members of the
Institute or not, and to furnish to the council a con-
fidential report as to any irregularity or alleged or
suspected irregularity in the accounts of such
solicitor or solicitors that may be disclosed by such
examination, or as to any other matter that in the
opinion of such accountant should, in the interest of
tihe fund, be further investigated.

A copy of the report shall forthwith be sent by
post by the accountant to the solicitor or firm con-
cerned.
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(2) lvery appointment made under this sec-
tion shall be subject to the approval of the Protho-
notary and shall be in writing signed by the presi-
dent or two members of the council.

(3) Upon production by such accountant of
the instrument of his appointment as aforesaid he
may require the solicitor or solicitors in respect of
whom the appointment has been made, or in the
absence of such solicitor or solicitors any servant or
agent of such solicitor or solicitors having the
apparent charge or control for the time being of the
office or business of such solicitor or solicitors, to
produce to the accountant and any assistant of the
accountant all books, papers, accounts, securities or
other documents relating to the business or accounts
of such solicitor or solicitors, so far as the same
relate to the trust accounts and trust funds of such
solicitor or solicitors, and to give all infor-
mation in relation thereto, and to furnish all
authorities and orders to bankers and others that
may be reasonably required of him or them, and if
any such person without lawful justification or
excuse, the proof whereof shall lie on him, refuses or
fails so to do, or otherwise hinders, obstructs, or
delays the accountant in the performance of his
duties or the exercise of his powers under this section,
he shall be guilty of an offence and shall be liable
to the penalty provided under subsection six of this
section.

Any such offence shall also be professional mis-
conduct.

(4) No accountant appointed to make any
examination of accounts for the purposes of this
section shall communicate that fact or any matter
which may come to his knowledge in the course of
such examination to any person except in the course
of his report to the council.

No assistant of any such accountant shall commu-
nicate the fact of the appointment of such accountant
or any matter which may come to his knowledge

in
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in the course of the examination to any person except
to the dccoutitant dppointed to make the examina-
tion, or, if so required, to the c¢ouneil.

(5) It shdll fiot be lawful for any member of
the council or any of its officers to publish, except
to the Court or to the council, or to the Statutory
Committee, any information disclosed in such teport.

(6) Every person who commits a breach of
any of the provisions of this section shall; in addition
to any othet proceeding; penalty or punishment to
which he may be liable; be liable on summary con-
victlon to a pbnalty not exceeding two hundred
potrds.

5. Thé priticipal Act is furthisr atiended by ihserting
after Part VI, ds ifsefted i the Prificipal Act by this
Act, the follotwing rew Part:—

PART IX.
Annual practising certificates.

66. It shall be the duty of the coticil to keep a
roll of practising solicitors and to issue certificates
to persons who are entitled to take out certificates
authorising them to practise, and for the purposes
of this Part any reference to a solicitor or practising
solicitor shall include a solicitor employed as a clerk
by another solicitor.

67. No solicitor shall on or after the first day of
July, one thousand nine hundred and thirty-five, act
or practise as a solicitor unless he has then in force
a certificate in the prescribed form that he is entitled
to practise as a solicitor.

68. Every person who after the thirtieth day -
of June, one thousand nine hundred and thirty-five,
directly or indirectly acts or practises as a solicitor
without having at the time a certificate then in force
issued by the council shall be guilty of an offence,
and shall, in addition to any other proceedings,
petialty or punishment to which he may be liable,
be lidble on summédry conviction to a penalty not
exceeding fifty pounds.

G69.
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69: Tile atinual practising fee; which shall be paid
tg the Institite; shall be—

(a) for evéry golicitot who for the time being is
engaged in the practice of hi§ profession
cither dn his oWwn account or in partnership
with dny other solicitor, the sum of two
guineas; and

(b) for any solicitor who is not so engéged, the
sum of one guinea;

tid evety solicitor who holds & practiging certificate
shall, while stich practising certificate remains in
fotee; be ertitléd tb be a membet of the Institute
withotit paymetit of dny further fee or snbseription.

70. Subject to this Aet, on payment by the appli-
cant of the presctribed practising fee and on being
satisfied that the presctibed contribution to the fund
and any levy then payable under this Act by him has
been paid, the council shall—

(a) on application by a duly enrolled practising
solicitor issue to him a certificate in the
prescribed form which shall be in force from
the first day of July next after the date
of such certificate until the thirtieth day of
June following;

(b) on application by a duly enrolled solicitor
who shall not have practised as a solicitor
prior to the date of such application, accom-
panied by a declaration by the dpplicant in
the prescribed form, issue to him a certifi-
cate in the prescribed form thich shall be
in force from the date of such certificate
until the thirtieth day of Junhe next follow-
ing such date;

(e) on application by & duly ehrolled soliciter
who shall iave been, but at the date of sucx
application is not, in practice 4s a sdlicitor,
accompénied by a declaration By the appli-
cant in the preseribed form; issue to him
4 certificate in the preseribed form which

shall
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shall be in force from the date of such
certificate until the thirtieth day of Juae
next following such date.

71. The council may refuse to issue a certificate
and may cancel a certificate when issued under the
foregoing provisions of this Part if the applicant for
or holder of such certificate, as the case may be,
shall—

(a) be in prison;

(b) have failed to comply with any statute,
regulation or order relating to his trust
funds or the trust funds of any partnership
of which he was a member at the time, and
such failure still continues;

(¢) have when called upon by the council so
to do failed to give a satisfactory explana-
tion touching any matter relating to his
conduct as a solicitor, and such failure still
continues;

(d) be in any way in default under any of the
provisions contained in this Act;

(e) be sharing in contravention of section 40w
of this Aect with an unqualified person
receipts from a business of a nature
usually performed by a practising solicitor.

If the council shall refuse to issue or shall cancel
such certificate it shall, if so required by the appli-
cant or holder, as the case may be, within fourteen
days from the date of such refusal or cancellation,
state in writing the grounds for such refusal or
cancellation.

72. In case the council shall refuse any application
for a certificate, or shall cancel any such certificate,
the applicant or the holder, as the case may be, may
appeal to the Court or to a judge in (hambers who
may make such order in the matter as to the Coult
or judge may seem fit.

In the case of an appeal against a refusal the
dppoll ant shall, pending the disposal of the appeal,
ve deeted to hold a practising certificate. In the

case
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case of an appeal against a cancellation the cancel-
lation shall be suspended pending the disposal of

the appeal.

73. No solicitor acting for a client shall on or after Solicitor
the first day of July, one thousand nine hundred and 31"",.{33;’5;“
thirty-five, commence, prosecute, defend, or carry costswhile
on any action or suit or any proceedings in any court é‘;‘fgtlﬁ
without having previously obtained a practising cer- 21 oo, V
tificate which shall be then in force, or shall be No.46 (Q.),
capable of maintaining any action or suit for the %3
recovery of any fee, reward or disbursement for or
in respect of any business, matter or thing done by
him as a solicitor whilst he shall have been without

such practising certificate.

74. No person acting as a solicitor for a client Thelikein
on or after the first day of July, one thousand nine ;‘“’rle“l;“;‘;ﬁttl‘;n
hundred and thirty-five, without having previously of docu-
obtained a practising certificate which shall he then ments, &e.
in force, shall be capable of maintaining any action %
or suit for the recovery of any fee, reward or dis-
bursement for or in respect of instructions for, or
drawing, preparing, engrossing, stamping, register-
ing, or recording any deed, document, or instrument,
whilst he shall have been without such practising
certificate.

6. The Principal Act is further amended by inserting rurther amend.
after Part IX, as inserted in the Principal Act by this Ne'ss 1s0s. -
Act, the following new Part:— New Part X.

PART X.
The Solicitors’ Statutory Committee.

75. (1) There shall be a committee of the council Statutory
to be called ¢‘ The Statutory Committee of the Incor- Cfonlnmttee'
porated Law Institute of New South Wales ’’ (here- ?}e'o_gv No
inafter referred to as the ‘‘Statutory Committee ?) 1#(Q),= 5.
for the purpose of hearing charges of professional
misconduct upon the part of solicitors, whether such

solicitors are members of the Institute or not.

(2)
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(2) The Statutory Committee shall consist of
not less than three and not more than five members
who at the time of their appointment shall be mem-
bers of the Institute and shall be practising solicitors
of not less than seven years’ standing.

(3) The members shall be appointed by the
(hief Justice and shall hold office for a term of three
years. :

Any member shall be eligible for reappointment.

(4) Any casual vacancy in the Statutory Com-
mittee shall be filled by the appointment thereto by
the Chief Justice of some eligible person and such
person shall hold office for the remainder of the
term of office of the member whose seat has become
vacant.

(5) The Statutory Committee shall appoint one
of its members to be the chairman thereof for such
period as it thinks fit.

(6) A quorum of the Statutory Committee
shall consist of three members thereof.

(7) The continuing members of the Statutory
Committee may (provided there is a quorum) act
notwithstanding any vacancy in their body.

No act done by or by the authority of the Statutory
Committee shall be invalid in consequence of any
defect that is afterwards discovered in the appoint-
ment or qualification of the members or any of them.

(8) A member of the Statutory Committee may
retire from his office upon giving one month’s notice
in writing to the secretary of his intention so to do,
and such resignation shall take effect upon the
expiration of such notice or its earlier acceptance by
the couneil.

- (9) The office of a member of the Statutory
Committee shall ipso fucte be vacated—
(a) if he dies; or

(b)
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(b) if he becomes of unsound mind; or

() if he ceases to be a member of the Institute;
or

(d) if he becomes bankrupt or makes any
arrangement or composition with his credi-
tors; or

(e) if he is convicted of an offence under this
Act; or

(f) if by resolution of the council he is required
to resign:

Provided that if any such vacancy shall occur
during the hearing of any charge, question or matter
such hearing may be continued and an order made
thereon by mnot less than three of the remaining
members of the Statutory Committee before whom
such hearing was commenced and continued prior
to such vacanecy.

(10) When any charge, question or matter is
heard by and before three or more members of the
Statutory Committee, and such members are divided
in opinion as to the decision to be given on any point
arising during the hearing or as to the order to
be made on such charge, question or matter, such
point or order shall be decided or made according
to the opinion of the majority of such members, if
there be a majority, but if such members are equally
divided in opinion, then the opinion of the chairman
of the Statutory Committee if he is one of such mem-
bers, or if he is not, the opinion of the member
appointed by the members taking part in such Learing
to act as chairman on such hearing, shall prevail.

76. (1) The Court, or a judge, or the council
of its own motion may refer to the Statutory Com-
mittee for enquiry any question as to the professional
misconduct of any solicitor which appears to the
Court, judge or council to require investigation.

(2) (a) Any person feeling aggrieved by
reason of the alleged professional misconduet of any
solicitor may, whether the matter charged was com-
mitted or suffered before or after the commence-
ment of the Legal Practitioners (Amendment) Act,

1935,
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1935, by himself or his agent make a charge thercof
in writing to the counecil.
(b) The council may require—
(1) further particulars of any charge;
(ii) any charge to be verified by statutory
declaration.

The council may refer any such charge to the
Statutory Committee for enquiry.

(3) The council may either at the request of
the Statutory Committee or of its own motion employ
counsel and solicitors to assist the Statutory Com-
mittee in the investigation of any matter referred to
the Statutory Committee.

(4) The Statutory Committee may by writing
under the hand of the chairman summon before it
any solicitor in respect of whose conduct any matter
has been referred to it or a charge has been made,
and may enquire into such matter or charge.

(5) The Statutory Committee may in like man-
ner summon to appear before it the complainant
and any person who may in its opinion be able to give
evidence or produce documents touching the matter
in question, or whom the complainant or the solicitor
may desire to call as a witness.

(6) The provisions of sections seven, eight,
nine, ten, eleven and twelve and of Part III of the
Royal Commissions Aect, 1923-1934, shall apply
mutatis mutandis to and with respect to the inquiry,
and every member of the Statutory Committee shall
as such have the same protection as a commissioner
appointed under that Act.

(7) A solicitor summoned before the Statu-
tory Committee or a complainant may be repre-
sented by counsel or solicitor.

77. (1) Subject to the following provisions of this
Part, every charge or question as to the professional
misconduct of any solicitor referred to the Statutory
Committee shall be heard by the Statutory Committee
in accordance with the rules to be made under the
authority of this Part, and the Statutory Committee
shall, subject to such rules, upon every such hearing
have power after hearing the case to make any such
order as to striking off the roll or suspending from
practice either conditionally or otherwise the solicitor

to
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to whom such hearing relates, or the imposing on
him of a fine not exceeding two hundred pounds, or
as to the payment by any party of costs or otherwise
in relation to the case as before the commencement
of the Legal Practitioners (Amendment) Aect, 1935,
the Court would have had power to make in accord-
ance with the authority and practice of the Court.

(2) Every order made by the Statutory Com-
mittee shall be signed by the chairman or by the
member acting as chairman and shall be prefaced by
a statement of the findings of the Statutory Com-
mittee in relation to the facts of the case and shall
be filed with the Prothonotary.

(3) Every order made by the Statutory Com-
mittee shall as soon as the same shall have been filed,
be acted upon by the Prothonotary and be enforce-
able in the same manner as a judgment or order of
the Court to the like effect.

(4) The file of orders made under this Act
shall, during office hours, be open for the inspection
of any person on payment of such fee, if any, as may
be prescribed by rules of court.

78. An appeal to the Court from any order of the
Statutory Committee made under the powers of this
Act shall lie at the instance either of the complainant
or of the solicitor or of the council.

Every such appeal shall be in the nature of a re-
hearing and shall be made within such time and in
such form and shall be heard in such manner as
shall be preseribed by rules of court in that behalf
to be made under the authority of this Act.

The court or a judge may order that any order
made by the Statutory Committee shall be stayed
pending the disposal of an appeal therefrom upon
such terms as shall seem just.

79. Nothing in this Act contained shall prejudice,
diminish, or affect the jurisdiction, powers and
authorities which are exercisable by the Court over
solicitors.

80. Every court of law shall take judicial notice of
the appointment of the Statutory Committee and
of the chairman and of each member thereof and of
the signature of the chairman and of any member
acting as chairman thereof. 81.

Appeal.
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Rules of 81. The Judges of the Supreme Court, or any
ek three of them, may from time to time on the recom-
o o mendation of the council make rules of court—

E%)’S"—’ (a) for regulating the practice and proceedings

of the Statutory Committee, including the
awarding of costs by such Committee, the
taxation thereof by the taxing officer of the
Court, and the recovery of same by execu-
tion or otherwise;

(b) for conferring upon the Statutory Com-
mittee any further powers necessary or
convenient for the due fulfilment of its
tfunctions;

(c) for carrying into effect the provisions of
this Act relating to the Statutory Committee
and its functions;

and may in like manner amend or rescind such rules.

All such rules shall be promulgated in like manner
and thereupon have the like force and effect and be
subject to the like disallowance upon being laid
before both Houses of Parliament as rules of court
made under and in pursuance of the Supreme Court
Procedure Act, 1900.

Furtheramend- ¢ . The Principal Aect is further amended by inserting

ment of 2, after Part X, as inserted in the Principal Act by this
C ’ % ’ 5
bty Act, the iollowing new Part:—
New Part XI.
PART XI.

Miscellaneous.
Additional 82. (1) The Institute shall, in addition to its
?O‘*;Q{Stof existing powers and functions, have the following
nstitute. . .
i powers and functions, that is to say :—
:GGgI\I(."Z)-), {(a) to take such steps as in the opinion of the

council may be necessary or proper for or
with respect to the investigation in accord-
ance with this Act of any charge or question
as to the professional misconduct of any
solicitor;

(b)
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(b) to institute prosecutions and other proceed-
ings for the breach of any of the provisions
of this Act or of any rule or regulation made
thereunder;

(¢) to oppose any application for admission as
a solicitor or for restoration to the roll of
golicitors or any application by a solicitor
for leave to eémploy any person;

(d) to employ any barrister or solicitor to
appear before any ecourt in any of the
matters referred to in this section.

(2) Any prosecition or proceeding referred
to in paragraph (b) of subsection one of this section
may be instituted in the name of the Institute by the
President or any Vice-president or by any other
person duly authorised by the couneil in that behalf.

Every such prosecution or proceeding shall, unless
it is proved to the contrary, be deemed to be insti-
futed by and on behalf of the Institute.

83. The council may employ any barrister or
solicitor to appear before any court in any matter
affecting the Institute or the members thereof, or
in which the Institute is directly or indirectly con-
cerned or interested, and any barrister or solicitor
so employed shall have audience in any court in any
stich matter.

84. (1) Any sum of money whatever payable to
the Institute tuuder this Act may be recovered as a
debt due to the Tustitute.

(2) All moneys, including penalties recovered
or received by the Institute pursumant to the pro-
visions of this Act other than contributions to and
levies made in respect of the Solicitors’ Fidelity
Guarantee Fund, shall be paid to the Institute and
become part of the general funds of the Institute.

85. Any minutes of any proceedings at any meet-
ing of the Institute or of the council or of any com-
mittee of the council or of the Statutory Committee
signed by any person purporting to be the chairman
of the meeting and purporting to be so signed either

al
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at the meeting at which such proceedings took place
or at the next ensuing meeting, and any document
purporting to be a copy thereof or an extract there-
from and purporting to be signed by the President
or a Vice-president of the Institute in the case of
minutes other than those of the proceedings of the
Statutory Committee or by the chairman of the
Statutory Committee or by the member acting as
chairman of the Statutory Committee in the case of
minutes of the proceedings thereof shall, without
further proof, be admissible in evidence in all pro-
ceedings before any court or any person acting
judicially within the meaning of the Evidence Act,
1898; and until evidence is given to the contrary
every meeting in respect of the proceedings of whien
the minutes have been so made shall be deemed to
have been duly convened and held and all the mem-
bers thereof to have been duly qualified, and when
such proceedings are proceedings of any committec
of the council or of the Statutory Committee, until
the contrary is proved any such committee of the
council or the Statutory Committee (as the case
may be) shall be deemed to have been duly and regu-
larly constituted and to have had power to deal with
the matters referred to in such proceedings.

86. (1) For the purposes of this Act the council
may make regulations for all or any of the following
purposes :—

(a) (i) as to the opening and keeping by solici-
tors of accounts at banks for clients’
moneys ;

(ii) as to the keeping by solicitors of ac-
counts containing particulars and in-
formation as to moneys received, held
or paid by them, for or on account of
their clients;

(iit) empowering the council to take such
action as may be necessary to enable
them to ascertain whether or not the
regulations made under subparagraphs
(1) and (i1) of this paragraph are being
complied with; (iv)
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h)

(iv)

(1)

(v)

regulating in respeet of any other
matter the professional practice, con-
duct and discipline of solicitors:

Provided that regulations made
under subparagraphs (i) and (ii) of
this paragraph shall apply only to a
practising solicitor in the course of his
practice as such;

preseribing the amount of the annual
contributions to the fund to be paid by
solicitors with respeet to whom this Aet
ﬂ])pliOS;
providing for the method of payment
and recovery of any fee, confribution or
levy;
preseribing forms of notice to be given
by and to the council in respect of
claims against the fund;
prescribing the duties and fees of
accountants appointed to conduct an
examination of any accounts pursuant
to section sixty-five of this Aect, and
prescribing also the duties of the
solicitor concerned in relation thereto
and the circumstances in which such
solicitor may be required to pay the cost
of such examination;
preseribing forms of certificates to be
issued to persons practising or entitled
to practise as solicitors and of declara-
tions, applications, notices and docu-
ments to be used in relation to any
application or refusal of any applica-
tion under this Act;
prescribing the evidence to be furnished
that a person has been admitted to
practise or is still practising or has
ceased practising or has continued or
discontinued practising as a solicitor,
or
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or as to the reason of any person dis-
continuing practice, and generally for
the obtaining of information which may
be considered necessary or reasonable
for the purposes of determining the
merits of applications for certificates or
matters in relation thereto;

(vil) all matters or things required or per-
mitted by Parts VII, VIII and IX of
this Act to be prescribed;

(viii) generally, for such other matters as
may be considered necessary for the
purpose of giving full effect to the
intetit of Parts VII, VIII and IX of
this Aect;

(ix) imposing penalties not exceeding fifty
pounds for any contravention of the
regulations made under this section.

(2) The Council may amend or rescind any
regulation made under this section.

(3) The regulations and any amendment or
rescission thereof made under the authority of this
section shall—

(a) be submitted to the Governor for his
approval;

(b) when approved by the Governor be pub-
lished in the Gazette;

(¢) take effect from the date of publication or
from a later date to be specified in the
regulations;

(d) be laid before both Houses of Parliament
within fourteen sitting days after publica-
tion if Parliament is then in seszion, and if
not, then within fourteen sitting days after
the commencement of the next session.

(4) If either House of Parliament passes a
resolution of which notice has been given at any time
within fifteen sitting days after any regulation has
been laid before such House disallowing any regula-
tion or part thereof, the regulation or part shall
thereupon cease to have effect.

(9)
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(5) Any penalty imposed by the regulations

may be recovered in a summary manuer before a
stipendiary or police magistrate or before two
justices.

8. The Principal Act is further amended—

(a) by inserting next after section thirteen the

following new section:—

13a (1) A conveyancer who is desirous of
being admitted as a solicitor shall not be required
to pass any examination before entering into
articles of clerkship, or to serve under such
articies for more than four years.

(2) A eonveyancer who has attained the
age of thirty years and is desirous of being ad-
mitted as a solicitor and who—

(a) has for at least five years since he became
entitled to practise as a conveyancer been
a managing clerk in the office of a solicitor
practising in New South Wales; or

(b) has for at least five years practised as
a conveyancer in New South Wales; or

(¢) has for at least ten years since he became
entitled to practise as a conveyancer been
employed in New South Wales, whether
in the Public Service or otherwise, in work
relating to conveyancing or to documents
of title,

shall not be required to enter into or serve under
any articles of clerkship.

(3) Subject to the provisions of this sec-
tion a conveyancer who is desirous of being
admitted as a solicitor and who has passed the
final law examination preseribed for the admis-
sion of solicitors or some examination preseribed
as equivalent thereto, in all subjects prescribed
for that examination except the subjects which

at
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at the commencement of the Legal Practitioners
(Amendment) Aect, 1935, are comprised within
the section of such examination dealing with the
Law of Property and the principles of Con-
veyancing and who has otherwise complied with
such conditions as are prescribed, and who satis-
fies the Court that he is a fit and proper person
to be admitted to practise as a solicitor, shall,
upon having his name on his own application
removed from the roll of conveyancers, be
entitled to be admitted as a solicitor.

(4) This section shall apply to convey-
ancers to whom a certificate has been granted
cither before or after the commencement of the
Liegal Practitioners (Amendment) Aect, 1935.
by inserting in section fifteen after the words
““ matters and proceedings in which he ’’ the
vords ‘‘ or his partner’’;
by inserting next after section twenty the follow-
ing new sections:—

20a. (1) A certificate to practise as a con-
veyancer shall not be granted after the com-
mencement of the Legal Practitioners (Amend-
ment) Aect, 1935, except in the case of an
applicant who has made an application under
section seventeen of this Aet before such com-
mencement or within six months thereafter, and
who has passed the examination preseribed by
such section ‘'within twelve months after such
commencement.

(2) Subsection one of this section shall
not extend to the case of a person whose name is
restored to the roll of conveyancers.

208. (1) The court shall have and shall be
deemed always to have had the like summary
jurisdiction over a conveyancer as it has over a
solicitor, including power to remove his name
from the roll of conveyancers and to cancel his
certificate to practise as a conveyancer, or to
suspend him from practice for any period.

(2)
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(d)

(2) The court may if it thinks fit restore
to the roll of conveyancers the name of any
person whose name has been removed therefrom
either before or after the commencement of this
Act.

by inserting next after section thirty-nine the
following new section :—

39a. (1) Any court in which a solicitor has
been employed to prosecute or defend any aciion,
suit, matter or proceeding, may at any time
by order declare the solicitor entitled to a charge
on the property recovered or preserved through
his instrumentality for his taxed costs in refer-
ence to that action, suit, matter or proceeding,
and may make such orders for the taxation of
the said costs and for raising money to pay, or
for paying, the said costs out of the said pro-
perty as to such Court seems fit.

(2) Subject to this section, all convey-
ances, assurances and acts done to defeat, or
operating to defeat, that charge shall, except in
the case of a conveyance or assurance to a bona
fide purchaser for value without notice, be void
as against the solicitor.

(3) No order shall be made if the right
to recover the cost is barred by any statute of
limitations.

(4) Where land is affected by the order
the provisions of subsection two of this section
shall not apply until the order js registered
in cases where the land affected is mnot under
the provisions of the Real Property Act, 1900,
in the Register of Causes, Writs and Orders
affecting land kept in the office of the Registrar-
General pursuant to Part XXIII of the Con-
veyancing Act, 1919-1932, and the provisions of
Division 1 of that Part shall apply to and in

relation

25

New s. 394,
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relation to such order, and where the land is
under the provisions of the Real Property Act,
1900, the order may be registered under that
Act in the manner preseribed by regulations
under the Conveyancing Act, 1919-1932.

(5) This section shall extend to cases
in which the employment of the solicitor was
before the commencement of the TLegal Prac-
titioners (Amendment) Act, 1935, and the costs
or any part thereof were earned prior to such
commencement, as well as to cases in which the
employment of the solicitor was and the cosis

were earned after such commencement.
Further amend- 0« The Principal Act is further amended by omitting
ment of Act

N hes, Part VI and by inserting in lien thereof the following
new Part:—

Substi- PART VI.

tuted : " " 7

Phc il Unqualified practitioners.

Qualifica- 40. No person shall be qualified to act as a solicitor
tions for unlegs— _

practising . ; e

as solicitor. (a) his name is on the roll of solicitors; and

| (b) after the thirtieth day of June, one thousand
nine hundred and thirty-five, he has in force
a practising certificate.
A person who is not so qualified is in this Part
referred to as an unqualified person.
40a. (1) No unqualified person shall act as a
solicitor, or as such issue out any writ or process, or

Unqualified commence, carry on or defend any action, suit or
person not ;e = o

e s other proceeding, in the name of any other person
solicitor. or in his own name, in any court of civil or eriminal
éiff? jurisdiction, or act as a solicitor in any cause or
ch, 37,5, 45. matter, civil or eriminal to be heard or determined

before any such court in New South Wales.

(2) If any person confravenes the provisions
of this section, he shall be guilty of an offence and
of contempt of the court in which the action, suit,
cause, matter or proceeding in relation to which he
so acts is brought or taken and may be punished

accordingly,
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accordingly, and shall be incapable of maintaining
any action for any costs in respect of anything done
by him in the course of so acting, and shall, in addi-
tion to any other penalty or forfeiture and any dis-
ability to which he may be subject, be liable for each
such offence to a penalty of fifty pounds to be re-
covered, with full costs of action, by action brought
in the Supreme Court or in any distriet court, by the
Institute.
408. (1) Any unqualified person who—

(a) pretends to be, or takes or uses any name,
title, addition or description implying that
he is qualified or recognised by law as quali-
fied to act as a selicitor; or

(b) holds himself out to be or advertises or
represents himself as qualified to act as a
solicitor,

shall be guilty of an offence and shall be liable on
summary conviction to a penalty not exceeding fifty
pounds for each such offence.

(2) Any person, not being a barrister, or a
person qualified to act as a solicitor, who holds him-
self out or advertises or in any way represents
himself as competent or qualified to act in or in con-
nection with the carrying out of the functions of a
legal adviser or practitioner, or who permits or
suffers his name to be in any such way used by any
other person, shall be guilty of an offence and shall
be liable on summary conviction to a penalty not
exceeding fifty pounds for each such offence.

40c. (1) Any person not being a barrister, or a
person qualified to act as a solicitor, who for or in
expectation of any fee, gain or reward, either directly
or indirectly draws; fills up, or prepares any will or
other testamentary instrument, or any instrument
creating or regulating rights between parties, or
relating to real or personal property, or any legal
proceeding, shall be guilty of an offence, and shall be
liable on summary convietion to a penalty not
exceeding fifty pounds for each such offence.

(2)

31
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(2) This section shall not extend to—
(a) any public officer drawing or preparing
instruments in the course of his duty; or
(b) any person employed merely to engross any
such instrument or proceeding; or
(¢) any land agent in respect of any instrument
which he is entitled to draw, fill up, or pre-

pare and charge for, under the Land Agents
Act, 1927; or

(d) any conveyancer in respect of any instru-
ment which he is authorised to draw, fill up,
or prepare, by law or by virtue of the certi-
ficate granted to him under section nineteen
of this Act.

40p. Any person, not being a barrister, or a person
qualified to act as a solicitor, who, for or in
expectation of any fee, gain or reward, either directly
or as an agent of any other person, whether a person
qualified as abovementioned or not, takes instruc-
tions for, or draws or prepares any papers on which
to found or oppose the grant of probate or letters of
administration shall, without prejudice to any
liability or disability to which he may be subject
under any other section of this Act, or under any
other Act, be guiity of an offence and shall be liable
on summary conviction to a penalty not exceeding
fifty pounds for each such offence.

40r. If any act is done by a body corporate or by
any director, officer or servant thereof of such a
nature or in such a manner as to be caleulated to
imply that the body corporate is qualified or recog-
nized by law as qualified to act as a solicitor, the
body corporate shall be liable on summary conviction
to a fine not exceeding one hundred pounds for each
such offence, and in the case of an act done by a
director, officer or servant of the corporation he also
shall be liable on summary conviction to a penalty
not exceeding fifty pounds for each such offence.

40F.
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40r. Save in the cases and subject to the conditions
prescribed no solicitor shall share receipts from a
business of a nature usually performed by a practis-
ing solicitor with an unqualified person.

(2) Where it appears to the Court or to the
Statutory Committee, as the case may be, that a
solicitor has acted in contravention of this section
his name may be struck off the roll of solicitors.

(3) This section shall not apply to or affect
any lawful arrangement existing on the twenty-
fourth day of January, one thousand nine hundred
and thirty-five, between a solicitor and his managing
clerk with regard to the emolument of such clerk
where such arrangement does not constitute a part-
nership, and where the fact of such arrangement is
notified to the Institute within three months after
the commencement of this Act.

Any such arrangement shall be notified to the
Institute in the preseribed manner.

40c. (1) No solicitor shall, in conneetion with his
practice as a solicitor, without the written per-
mission of the Institute, which may be given for such
period and subject to such conditions as the Insti-
tute thinks fit, employ or remunerate any person who
to his knowledge has been struck off the roll of any
Court within the British Empire or who is disquali-
fied from practising as a solicitor by reason of the
fact that his name has been struck off the roll, other-
wise than at his own request, or is suspended from
practising as a solicitor.

(2) A solicitor aggrieved by the refusal of
the Institute to grant any such permission as afore-
said, or by any conditions attached by the Tnstitute
to the grant thereof, may appeal to the Court whick
may confirm the refusal or the conditions, as the
case may be, or may grant such permission for sucn
period and subject to such conditions as the Court
thinks fit.

(3)

33
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(3) If any solicitor acts in contravention of
the provisions of this section or of the conditions
subject to which any permission has been given
thereunder, his name may be struck off the roll of
solicitors or he may be suspended from practice
for such period as the Statutory Committee or the
Court, as the case may be, think fit.

(4) Nothing in this section shall apply to the
case of a solicitor who prior to the commencement
of the Legal Practitioners (Amendment) Act, 1935,
has obtained the permission of the Court to his
employing a person disqualified as aforesaid.

40m. Any person who has been struck off the roll
of any Court within the British“Fmpire or who whilst
he is disqualified from practising as a solicitor by
reason of the fact that he has been struck off the
roll otherwise than at his own request, or is sus-
pended from practising as a solicitor, seeks or
accepts employment by a solicitor in connection with
that solicitor’s practice, without previously inform-
ing him that he has been so struck off or that he is
so disqualified as aforesaid, shall be guilty of an
offence and shall be liable on summary conviction
to a penalty not exceeding ten pounds for each such
offence.

401. For the removal of doubt it is hereby declared
that in sections 40a, 40B, 40c, and 40p of this Aect
reference to an unqualified person or to a person
includes a reference to a body corporate.

10. The Principal Aet is further amended—

(a) by omitting from section one the words and
figures ‘¢ Part IV—Conveyancers—ss. 16-20 "’
and by inserting in lieu thereof the words and
figures ‘¢ Part IV—Conveyancers—ss. 16-208 ’’;

(b) by omitting from the same section the words and
figures ¢“ Part VI—Unqualified Practitioners—
<, 40 7’ and by inserting in lieu thereof the words
and figures ¢ Part VI—Ungualified Practi-
tioners—ss. 40-401 ”’-

{c)

-
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(¢) by inserting at the end of the same section the
following headings and subsection:—

PART VII—Trust accounts—ss. 41-44.

PART VIII—The Solicitors’  Fidelity
Guarantee Fund—ss. 45—65.

PART IX—Annual practising certificates—
ss. 66-74.

PART X—The Solicitors’ Statutory Com-
mittee—ss. 75-81.

PART XI—Miscellaneous—ss. 82-86.

(2) This Act shall be read and construed so
as not to exceed the legislative power of this
State to the intent that where any provision of
this Act or the application thereof to any person
or circumstances is held invalid the remainder
of this Act and the application thereof to other
persons or circumstances shall not be affected.

In the name and on behalf of His Majesty I assent
o this Act.
A. HORE-RUTHVEN,
Governor.
Government House,
Sydney, 11th March, 1935.
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v R LEGAL PRACTITIONERS BILL.

SCHEDULE of Amendments referred to in Message of 20th February, 1935.

1—Page 4, clause 3, lines 23 and 24. Omit  (other than an account kept by a
solicitor as trustee for a specified beneficiary) ”
2-—Page 8; clause 4, line 18. After “council” insert “The council may in
any special case allow time for the payment of any levy or part
thereof ”
3—Page 8, clause 4, line 25. After “not” insert “ after the prescribed notice ”
4-Page 11, clause 4, line 7. After “barred” insert “unless the council other-
wise determines ”
5—Piage 13; clause 4, line 8. After “Prothonotary ” insert * and”
6--Page 13, clause 4, line 8. Omit “and shall be”
T—Page 14, clause 4, line 12. Omat “fifty ” insert “two hundred ”’
8= Page 16, clause 5, line 22. After “ sharing ” insert “in contravention of section
40F of this Act”
9—DPage 18, clause 6, line 4.  Omit “ council or ex-members thereof ” insert
“ Institute ”
10—Page 18, clause 6, lines 8 and 9. Omat “from the prescribed number of
persons nominated by the council ”
11—Page 18; clause 6, line 11. Omit ¢ being still a member of the council ”
12—Page 18, clause 6, lines 15 to 17. Omit “from the prescribed number
of persons nominated by the council ”
13—Page 20, clause 6, line 25. Afler “sections” insert * seven ”
14—Page 20, clause 6. After line 31 insert—
(7) A solicitor summoned before the Statutory Committee or a
complainant may be represented by counsel or solicitor ”
15—Page 21, clause 6, line 1. Afier “relates” insert “or the imposing on him
of a fine not exceeding two hundred pounds ”
16—Page 21, clause 6, line 25. Omit ““ applicant” insert “ complainant ”
17—Page 21, clause 6. After line 31 insert—
The court or a judge may order that any order made by the
Statutory Committee shall be stayed pending the disposal of an
appeal therefrom upon such terms as shall seem just”
18—Page 24, clause 7, lines 26-40. Omat all words on these lines
19—Pidge 25, clause T, line 86. After  duties ” insert “ and fees ”
20—Page 27, clause 8, lines 29 and 30. Omit * has attained the age of thirty
years and ”
21—Page 28,-clause 8, line 8. Omit “ten” insert * five”
22—Page 29, clause 8, line 3. Omit “ or his employer ”
23—DPage 32, line 20. After “indirectly 7 insert “ as principal ”
24—Page 32, clause 9, line 39. After “ prepare” insert “ by law or ”’
25—Page 85, lines 11-24. Omat all words on these lines
26—Page 1, Title. Omit “to make further provision as to the Barristers
Admission Board”

1 52389—-
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and, having this day passed, is mow ready for presentation to the
LecistAaTivE CouNciL jfor s concurrence.

W. R. McCOURT,
Clerk of the Legislative Assembly.

Legislative Assembly Chamber,
Sydney, 12 February, 1935.

The LucisLative CouNciL has this day agreed to this Bill with
Amendments.

W. K. CHARLTON, :
for the Clerk of the Parliaments.

Legislative Council Chamber,
Sydney, 20 February, 1935.

Pew South THales.
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Act: No. , 1935,

An Act to amend thel:law relating to legal
practitioners; to- make provision with
respect to the keeping and examination of
accounts of solicitors and conveyancers; to
make better provision for the investigation
of charges of professional misconduct: to
provide for the establishment and adminis-
tration of a solicitors’ fidelity guarantee
fund; to provide for the issue of annual
practising certificates; to provide for
admission of conveyancers as solicitors and
to discontinue the grant of certificates to
persons to practise as conveyancers; te
make——further—provision— as——to—the——Barristers
Admission—Beard-; and for these and other
purposes to amend the Legal Practitioners
Act, 1898, and certain other Acts; and for

purposes connected therewith.
52389 231—A BE
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7 Legal Practitioners (Amendment).

I it enacted by the King's Most Excellent Majesty,

by and with the advice and consent of the Legis-

lative Council and Legislative Assembly of New South
Wales in Parliament assembled, and by the authority of
b the same, as follows :

1. (1) This Act may be cited as the ‘‘ Legal Prac-
titioners (Amendment) Act, 1935.”
(2) The Legal Practitioners Act, 1898, is referred
to in this Act as the Principal Act.

10 (3) The Principal Act, as amended by this Act,
may be cited as the Legal Practitioners Act, 1898-1935.
(4) This Act shall commence upon a date to be ap-
pointed by the Governor and notified by proclamation
published in the Gazette.

15 2. The Principal Act is amended—

(a) by inserting in section three mnext after the
definition of ‘¢ Barrister ’’ the following defini-
tions :—

¢ Chief Justice > means the Chief Justice of
20 the Court and includes an Aecting Chief
Justice, and in the absence from duty of
the Chief Justice and Acting Chief Justice
means .the senior puisne judge of the
Court.

25 ¢ Conveyancer ’* means a certificated convey-
ancer to whom a certificate has been
granted under this Aect.

“ Council ?” means the council of the Institute.
(b) by inserting in the same section after the defini-
30 tion of ‘“ Court ’’ the following definition:—
¢¢ Institnte > means the Incorporated Law
Institute of New South Wales.
(¢) by inserting in the same section after the defini-
tion of ¢* Judge ’’ the following definitions:—
35 ¢ Moneys ”’ includes an instrument for the
payment of money in any case where the
instrument may be paid into a bank.
¢ Moneys

Short title,
citation and
commence-
ment.
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Sec. 3.

(Interpreta-
tion,)
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“ Moneys received for or on behalf of any
person ’’ includes moneys held for or on
behalf of any person whether originally
received for or on his behalf or not.

¢ Part >’ means Part of this Act.
(d) by omitting from the same section the definition
of “ Prescribed ’” and by inserting the following
definitions :— ;

(74

¢ Prescribed ’” means prescribed by this Act
10 and in Parts I to VI, both inclusive, and
- Parts X and XI by rules of Court and in
Parts VII, VIII and IX by regulations
made pursuant to this Aect.”
¢ Secretary ’’ means the secretary for the
15 time being of the Institute and includes
any deputy or person temporarily fulfil-
ling the duties of his office.
(e) by inserting in the same section at the end of the
definition of ‘¢ Solicitor 7’ the words ‘‘ and in
20 Parts VII, VIII, IX, X, and XI of this Act
includes a conveyancer ’’;
(f) by inserting in the same section next after the
definition of ‘¢ Solicitor >’ the following new
definition :—

95 “ The Fund ”” means the Solicitors’ Fidelity
Guarantee Fund established pursuant to
this Act.

3. The Principal Act is further amended by insert- Further amend-
ment of Act

ing next after Part VI the following new Part:— No. 22, 1898.

New Part VI1I,
30 PART VIL
Trust accounts.

41. (1) All moneys received for or on hehalf of payment
any person by any solicitor shall be held by him intobank.
exclusively for such person, to be paid to such person, (13(3%’)1‘7; ¥4

35 or to be disbursed as he directs, and until so paid 46."
or disbursed the moneys shall be paid into a bank in
New South Wales to a trust account, whether general

or separate.
(2)
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(2) The moneys shall not be available for the

payment of the debts of the solicitor to any other
creditor of the solicitor, or be liable to be attached or
taken in execution under the order or process of any
Court at the instance of any such other creditor.
(3) Nothing in this section shall be construed
to take away or affect any just claim or lien which
any solicitor may have against or upon any of the
moneys, and nothing in this section shall apply to
moneys receivable by a solicitor for or on account of
legal costs, whether already due or to acerue due.

42, Every solicitor shall keep accounts of all
moneys so received by him in such a manner as to
disclose the true position in regard thereto, and to
enable the account to be conveniently and properly
audited.

43. Wilful failure by any solicitor to comply with
any provision of section forty-one or section forty-
two of this Act shall be professional misconduct.

44. (1) Subject to the provisions of this section
no bank shall, in connection with any transaction
on any account of any solicitor kept with it or with
any other bank {ether than an aceonnt kept b¥ a
seliettor as trustee £or a speeified benefieiarsy), incur
any liability or be under any obligation to make any
enquiry or be deemed to have any knowledge of any
right of any person to any money paid or credited
to any such account which it would not incur or be
under or be deemed to have in the case of an account
kept by a person entitled absolutely to all the money
paid or credited to it:

Provided that nothing in this subsection shall
relieve a bank from any liability or obligation under
which it would be apart from this Act.

(2) Notwithstanding anything in subsection
one of this section a bank at which a solicitor keeps
an account for clients’ money shall not, in respect of
any liability of the solicitor to the bank, not being
a liabiiity in connection with that account, have or

obtain
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obtain any recourse or right whether by way of set-
off, counter-claim, charge or otherwise, against
moneys standing to the credit of that account:

Provided that nothing in this subsection shall
deprive a bank of any right existing at the time of
the commencement of the Legal Praectitioners
(Amendment) Act, 1935.

4. The Principal Aect is further amended by inserting
after Part VII, as inserted in the Principal Act by this

10 Act, the following new Part:—

15

20

30

(VY]
(»]}

PART VIII.
The Solicitors’ Fidelity Guarantee Fund.

45. This Part shall apply with respect to every
solicitor who is for the time being engaged in the
practice of his profession, either on his own account
or in partnership with any other person, but shall
not apply to any solicitor who is not so engaged.

46. (1) There shall be a fund to be called the
Solicitors’ Fidelity Guarantee Fund.

(2) The fund shall be the property of the
Institute and shall be applied for the purposes set
out in this Part.

47. All moneys belonging to the fund shall, pend-
ing the investment or application thereof in accord-
ance with this Part, be paid into a bank in New
South Wales to the credit of a separate account,
to be called the Solicitors’ Fidelity Guarantee Fund
Account, and such account shall be operated upon
in such manner as the council shall from time to
time determine.

48. The fund shali consist of—

(a) all sums paid to or on account of the fund by
solicitors, either as annual contributions or
as levies in accordance with the provisions
of this Part;

(b) the interest from time to time accruing from
the investment of the fund;

(c) any other moneys that may be lawfully paid
into the fund.

49,
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49. There shall from time to time be paid out of Expenditure.

the fund as required, and in such order as the 31%13%’)

Council deems proper—

(a)

(e)

(f)

all legal expenses incurred in investigating
or defending claims made against the fund
or the Institute in respect of the fund or
ctherwise incurred in relation to the fund;

the amount of all claims, including costs,
allowed or established against the Institute
in respeet of the fund as provided in this
Pdrt;

No. 46

*/)

BIT0.

all refunds made to solicitors or to their.

personal representatives pursuant to section
sixty-four of this Act;

the expenses involved in the administration
of the fund, including allowances to mem-
bers of the council or the committee of
management or the Statutory Committee in
respect of their services and their reason-
able travelling expenses incurred in
connection with the management of the
{fund;

the expenses incurred or involved in the
administration by the council of or in the
exercise by the council of the powers and
authorities conferred on the council by this
Part or Part X;

any other moneys payable out of the fund
in accordance with this Part or with any
rules or regulations made under the
authority of this Act.

50. The accounts of the fund shall be audited
annually by an accountant approved of by the Pro-
thonotary and appointed for the purpose by the

council.

51. The fund shall be administered by the council
on behalf of the Institute.

The

Audit.
Ibid. s. 77,

Adminis-
tration.
Ibid. ss,
78, 79,
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The council may from time to time by resolution
delegate its powers in relation to the fund or any
of such powers to a committee of management con-
sisting of not less than three nor more than five
persons being members of the Institute.

A majority of the members of such committee of
management shall be members of the council for the
time being.

Any such resolution may be at any time in like
manner rescinded or varied.

52. (1) Except as provided in subsection three of
this seection, every solicitor with respect to whom
this Part applies shall during the month of July
in each year pay to such person as may from time
to time be authorised by the council to receive the
same such annual contribution as may from time
to time be preseribed by regulations made under
the authority of this Part, being not less than three
pounds nor more than ten pounds in any year.

(2) If any solicitor who is not during the
month of July in any year engaged in the prac-
tice of his profession either on his own account or
in partnership with any other person commences
after the said month of July in any year to practise
as a solicitor on his own account or in partnership
with any other person, he shall thereupon become
liable to pay, and shall pay to the person authorised
to receive the same under subsection one of this
section, the amount of the annual contribution for
that year preseribed by the regulations:

Provided that if the date of such commencement
is after the thirty-first day of December in any
yvear, the solicitor so commencing to practise shall
only be liable to pay one-half of the annual contribu-
tion for that year preseribed by the regulations.

(3) If on the first day of July in any year
the amount of the fund, including investments there-
of, and after making such provision as the council
may consider adequate for all unpaid claims and
other liabilities ontstanding against the fund, shall

be
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be not less than one hundred thousand pounds, no
contributions in accordance with this section shall
be payable to the fund for that year.

(4) For the purpose of this and section fifty-
three of this Act, the year shall be deemed to com-
mence upon the first day of July, and to expire upon
the thirtieth day of June next following.

53. (1) If at any time or times the fund is in the
opinion of the council not sufficient to satisfy the
liabilities of the Institute in relation thereto, the
council may, subject as hereinafter provided, by
resolution impose on every solicitor with respect to
whom this Part applies, for payment into the fund,
a levy of such amount as the council thinks fit not
exceeding ten pounds.

(2) The amount of the levy shall become pay-
able on a date and in a manner to be fixed by the
council. The council may in any special case allow time
for the payment of any levy or part thereof.

(3) A solicitor shall not be required to pay by
way of levy under this section more than ten pounds
in any one year nor more than fifty pounds during
the whole period of his practice as a solicitor.

94. If any solicitor with respect to whom this Part.

applies does not after the prescribed notice pay any
contribution or levy as required by this Part, the
council shall report to the Prothonotary that the
solicitor has not paid the contribution or levy, as the
case may be.

The Prothonotary shall make due record of the
fact, and so long as the contribution or levy remains
unpaid the solicitor shall be deemed to be an
unqualified person within the meaning of Part VI.

55. Any moneys in the fund that are not immedi-
ately required for the purposes thereof may be
invested in any manner in which trustees are for
the time being authorised to invest trust funds, or
on deposit, for such period as the council deems
proper, with the Colonial Treasurer or with any bank
or corporation prescribed by rules of court as a
Lank or corporation to which trust moneys may be
paid under section fifteen of the Trustee Act, 1925.

56.

Levies.
1931, No. 46
(N.Z.),
g8

Tailure to
pay contri-
hution or
levy.

Investment
of fund.

Ibid. s. 83.
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56. (1) Subject to the provisions of this Part, the
fund shall be held and applied for the purpose of
reimbursing persons who may suffer pecuniary loss
by reason of the theft, or fraudulent misapplication
by a solicitor with respect to whom this Part
applies, of any moneys or other valuable property
entrusted to him, or to his servant or agent, in the
course of his practice as a solicitor, including any
moneys or other valuable property as aforesaid
entrusted to him as a solicitor-trustee.

(2) (a) No person shall have any claim
against the fund in respect of any theft or fraudulent
misapplication committed before the commencement
of the Legal Practitioners (Amendment) Aect, 1935.

(b) In respect of any theft or fraudulent
misapplication that may be committed after such
commencement, no person shall have a claim against
the fund unless notice of such theft or fraudulent
misapplication is given in writing to the council as
as soon as reasonably practicable after the claimant
has become aware of the theft or fraudulent mis-
application, hut in any event within three months
after having become so aware unless the Court or a
judge thereof grants further time.

(3) No person shall be entitled to claim against
the fund in respect of any loss through such theft
or fraudulent misapplication unless and until there
shall have been a convietion of such solicitor for such
theft or fraudulent misapplication, unless the Court
or a Judge thereof for reasons iwhich to the Court
or such Judge shall seem good and sufficient, shall
have by an order certified that the person claiming
to have suffered loss should be permitted to claim
against the fund notwithstanding that such solicitor
has not been convicted in respect of such theft or
fraudulent misapplication.

57. (1) The council may receive and settle any
claim against the fund at any time after the com-
mission of the theft or fraudulent misapplication in
respect of which such claim arose, but no person shall

be

Application
of fund.

cf. 1931,
No. 46
(N.Z.),

8. 84.

Claims
against thg
fund,
cf, Ibid.

s. 85,
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be entitled, without leave of the council, to commence
any action in relation to the fund unless the council
shall have disallowed his claim, and unless and until
the claimant has exhausted all relevant rights of
action and other legal remedies available against the
defaulting solicitor or any other person in respect
of the loss suffered by him.

(2) No person shall be entitled to recover from
the Institute out of the fund by action as aforesaid
an amount greater than the balance of the loss
suffered by him after deducting from the total
amount of such loss the amount or value of all moneys
or other benefits received or recovered or which in
the opinion of the council might but for his negleet
or default have been received or recovered by him
from any source other than the fund in reduction of
such loss.

(3) The total amount which any person shall
be entitled to recover from the fund shall not in any
case or in any event exceed two thousand pounds.

(4) The aggregate sum which may be applied
in the reimbursement of all persons who suffer loss
through theft or fraudulent misapplication by the
same solicitor or firm of solicitors shall not in any
case or in any event exceed the sum of ten thousand
pounds :

Provided that where the first judgment or claim
in respect of any such theft or fraudulent misapplica-
tion is obtained or allowed on or before the thirtieth
day of June, one thousand nine hundred and forty-
five, such aggregate sum shall not exceed the sum
of five thousand pounds.

(5) No amount shall be paid or payable out
of the fund as interest on the amount of any judg-
ment obtained or of any claim allowed against the
fund.

58. The council may cause to be published a notice
in or to the effect of the preseribed form in a news-
paper published and circulating in the districet in
which the defaulting solicitor is or was practising or

carrying

10

ef. 21 Geo. V
No. 46 (Q.),
s.16 (1).

Advertise-
ment. i
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carrying on business and also in a daily newspaper
published and circulating in Sydney, and such notice
shall fix a date not being earlier than three months
after the publication or the first publication, as the
case may be, within which claims must be made.

Any claim not made in writing on or before the
date so fixed shall be barred unless the council otherwise
determines.

59. After the date so fixed the council shall be
at liberty to distribute the sum from time to time
available to be applied in reimbursement under
section fifty-seven of this Aect, having regard only
to judgments obtained and claims allowed against
the fund.

60. Any proceedings brought against the Institute
in relation to any claim upon the fund shall be by
action at law as for a debt due by the Institute, and
in any such action all defences which would have
heen .available to the.solicitor in relation to whom
the claim arose shall be available to the Institute,

“and in any such action all questions of costs shall be

in the discretion of the Court or the presiding Judge.

61. On payment out of the fund of any moneys in
scitlement in whole or in part of any claim under this
Part, the Institute shall be subrogated, to the extent
of such payment, to all the rights and remedies of the

. claimant against the solicitor in relation to whom the

claim arose, or any other person,

62. The council or the committee of management
may at any time and from time to time require pro-
duction and delivery up of securities and documents
necessary to support any claim made, or available
for that purpose, or for the purpose of exercising
its rights against any defaulting solicitor, and may
in default of delivery up of any such securities or
documents reject any claim.

¢3. (1) No moneys or other property belonging to
the Institute, other than the fund, shall be available
for the satisfaction of any judgment obtained against
the Institute in relation to the fund, or for the pay-
ment of any claim allowed by the council; and if at
any time the fund is not sufficient to provide for the

satisfaction

B |

Council may .
distribute. *‘i

i

Defences.
1931, No. 46

(N.Z.),
8. 86.
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satisfaction of all such judgments and claims, they
shall (subject to the limitations fixed by this Act)
to the extent to which they are not so satisfied, be
satisfied out of future accumulations of the fund.

(2) No proceedings hased upon or for the en-
forcement of any such judgment shall be taken
without leave of the Court.

(3) Where the total amount of the judgments
obtained and claims allowed exceeds the aggregate
sum which may be applied in reimbursement under
section fifty-seven of this Act, the council may in
its uncontrolled disceretion determine the division
and allocation amongst the claimants respectively
or any one or more of them exclusively of the other
or others of them, of the moneys for the time being
payable out of the fund.

64. In the event of the death or on the retirement
from the practice of his profession of any solicitor
in respect of whom no claim has been made under
this Aet, or if any such claim has been made, in
respect of whom such claim has not been sustained,
the council may in its diseretion pay to him or to
his personal representatives, as the case may be,
a sum not exceeding the aggregate amount of his
contributions to the fund.

65. (1) For the purpose of safeguarding the fund,
the council may at any time and from time to time
appoint an accountant to examine the trust accounts
of any solicitor or firm of solicitors specified in the
appointment, whether a member or members of the
Institute or not, and to furnish to the council a con-
fidential report as to any irregularity or alleged or
suspeeted irregularity in the accounts of such
solicitor or solicitors that may he disclosed by such
examination, or as to any other matter that in the
opinion of such accountant should, in the interest of
the fund, be further investigated.

A copy of the report shall forthwith be sent by
post by the accountant to the solicitor or firm con-
cerned.

v

@
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(2) Every appointment made under this see-
tion shall be subject to the approval of the Protho-
notary and shall be in writing and shal be signed
by the president or two members of the council.

(3) Upon production by such accountant of
the instrument of his appointment as aforesaid he
may require the solicitor or solicitors in respect of
whom the appointment has been made, or in the
absence of such solicitor or solicitors any servant or
agent of such solicitor or solicitors having the
apparent charge or control for the time being of the
office or business of such solicitor or solicitors, to
produce to the accountant and any assistant of the
accountant all books, papers, accounts, securities or
other documents relating to the business or accounts
of such solicitor or solicitors, so far as the same
relate to the trust accounts and trust funds of such
solicitor or solicitors, and to give all infor-
mation in relation thereto, and to furnish all
authorities and orders to bankers and others that
may be reasonably required of him or them, and if
any such person without lawful justification or
excuse, the proof whereof shall lie on him, refuses or
fails so to do, or otherwise hinders, obstructs, or
delays the accountant in the performance of his
duties or the exercise of his powers under this section,
he shall be guilty of an offence and shall be liable
to the penalty provided under subsection six of this
section.

Any such offence shall also be professional mis-
conduct.

(4) No accountant appointed to make any
examination of accounts for the purposes of this
section shall communicate that fact or any matter
which may come to his knowledge in the course of
such examination to any person except in the course
of his report to the council.

No assistant of any such accountant shall commu-
nicate the fact of the appointment of such accountant
or any matter which may come to his knowledge

n

13
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in the course of the examination to any person except
to the accountant appointed to make the examina-
tion, or, if so required, to the council. : ;
(5) It shall not be lawful for any member of
5 the council or any of its officers to publish, except
to .the Court or to the council, or to the Statutory
Committee, any information disclosed in such report.
(6) Every person who commits a breach of.
any of the provisions of this section shall, in addition
10 to any other proceeding, penalty or punishment to
which he may be liable, be liable on summary con-
viction to a penalty not exceeding #fty two hundred
pounds. :
3. The Principal Act is further amended by inserting rurther amend-
15 after Part VIII, as inserted in the Principal Act by this No s, 1ea.
Act, the following new Part:— New Part IX.

PART IX.

Annual practising certificates,

66. It shall be the duty of the council to keep a gponor
20 roll of practising solicitors and to issue certificates solicitors.
to persons who are entitled to take out certificates lii(i%"'v
authorising them to practise, and for the purposes (Q.),s. 25.
of this Part any reference to a solicitor or practising
solicitor shall include a solicitor employed as a clerk
25 by another solicitor.

67. No solicitor shall on or after the first day of Solicitor's
July, one thousand nine hundred and thirty-five, act Béf{ité;?{ﬁ
or practise as a solicitor unless he has then in force Ibid. -
a certificate in the prescribed form that he is entitled s. 26 (1).

30 to practise as a solicitor.

68. Every person who after the thirtieth day persons
of June, one thousand nine hundred and thirty-five, P}CiﬁtiSéﬂg
directly or indirectly acts or practises as a solicitor Z‘;rti%léams,
without having at the time a certificate then in force 1vid.s. o7.

35 issued by the council shall be guilty of an offence,
and shall, in addition to any other proceedings,
penalty or punishment to which he may be liable,
be liable on summary conviction to a penalty not

exceeding fifty pounds.

g8
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69. The annual practising fee, which Sliall be paid
to the Institute, shall be—

(a) for every solicitor who for the time being is

engaged in the practice of his profession

Fee.

either on his own account or in partnership .

with any other solicitor, the sum of two
guineas; and

(b) for any solicitor who is not so engaged, the

sum of one guinea;

and every solicitor who holds a practising certificate
shall, while such practising certificate remains in
force, be entitled to be a member of the Institute
without payment of any further fee or subscription.

70. Subject to this Aect, on payment by the appli-
cant of the prescribed practising fee and on being
satisfied that the prescribed contribution to the fund
and any levy then payable under this Act by him has
been paid, the council shall— :

(a) on application by a duly enrolled practising
solicitor issue to him a certificate in the
presecribed form which shall be in force from
the first day of July next after the date
of such certificate until the thirtieth day of
June following;

(b) on application by a duly enrolled solicitor
who shall not have practised as a solicitor
prior to the date of such application, accom-
panied by a declaration by the applicant in
the prescribed form, issue to him a certifi-
cate in the prescribed form which shall be
in force from the date of such certificate
until the thirtieth day of June next follow-
ing such date;

(¢) on application by a duly enrolled soliciter
who shall have been, but at the date of sucx
application is not, in practice as a solicitor,
accompanied by a declaration by the appli-

Application
for and
issue of
certificate.

21 Geo. V

No. 46 (Q.),
8. 28.

cant in the prescribed form, issue to him
a certificate in the prescribed form which

shall
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shall be in force from the date of such
certificate until the thirtieth day of June
next following such date.
. The council may refuse to issue a certificate
dlld may cancel a certificate when issued under the
foregoing provisions of this Part if the applicant for
or holder of such certificate, as the case may be,
shall—

(a) be in prison;

(b) have failed to comply with any statute,
regulation or order relating to his trust
funds or the trust funds of any partnership
of which he was a member at the time, and
such failure still continues;

(¢) have when called upon by the council so
to do failed to give a satlsidctmy explana-
tion touching any matter relating to his
conduct as a solicitor, and such failure still
continues;

(d) be in any way in default under any of the
provisions contained in this Act;

(e) be sharing in contravention of section 40F of
this Act with an unqualified person receipts
from a business of a nature usually per-
formed by a practising solicitor,

If the council shall refuse to issue or shall cancel
such certificate it shall, if so required by the appli-
cant or holder, as the case may be, within fourteen
days from the date of such refusal or cancellation,
state in writing the grounds for such refusal or
ancellation.

72. In case the council shall refuse any application
for a certificatc, ¢ ghall cancel any such certific ate,
the applicant or the holder, as the case may be, may
appeal to the Court or to a judge in chambers, who
may make such order in the matter as to the Court
or judge may seem fit.

In the case of an appeal against a refusal the
appellant shall, pending the disposal \)f the appeal,
ve deemed to hold a practising certificate. In the

case

16

Grounds for
refusing
certificate.
8. 29,

21 Geo. V
No. 46 (Q.),

Appeal.
Ibid. s. 31.
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case of an appeal against a cancellation the cancel-
lation shall be suspended pending the disposal of
the appeal.

73. No solicitor acting for a client shall on or after
the first day of July, one thousand nine hundred and
thirty-five, commence, prosecute, defend, or carry
on any action or suit or any proceedings in any court
without having previously obtained a practising cer-
tificate which shall be then in force, or shall be
10 capable of maintaining any action or suit for the

recovery of any fee, reward or disbursement for or
in respect of any business, matter or thing done by
him as a solicitor whilst he shall have been without

such practising certificate.

(W §

74. No person acting as a solicitor for a client
on or after the first day of July, one thousand nine
hundred and thirty-five, without having previously
obtained a practising certificate which shall be then
in force, shall be capable of maintaining any action
20 or suit for the recovery of any fee, reward or dis-

bursement for or in respect of instructions for, or

drawing, preparing, engrossing, stamping, register-

ing, or recording any deed, document, or instrument,

whilst he shall have been without such practising
25 certificate.

i
15

6. The Principal Act is further amended by inserting
after Part IX, as inserted in the Principal Act by this
Act, the following new Part:—

PART X,
20 The Solicitors’ Statutory Committee.

(¥
75. (1) There shall be a committee of the council
to be called ¢ The Statutory Committee of the Incor-
porated Law Institute of New South Wales ** (here-
nafter referred to as the ““Statutory Committee il
85 for the purpose of hearing charges of professional
misconduct upon the part of solicitors, whether such
solicitors are members of the Institute or not,

251 B (2)

17
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(2) The Statutory Committee shall consist of
not less than three and not more than five members
who at the time of their appointment shall be mem-
bers of the eewneil or ex members thereof Institute
and shall be practising solicitors of not less than
seven years’ standing.

(3) The members shall be appointed by the
Chief Justice from the preseribed namber of persons
nominated by the eonnett and shall hold office for a
term of three years.

Any member being stit & member of the eonnett
shall be eligible for re-appointment.

(4) Any casual vacancy in the Statutory Com-
mittee shall be filled by the appointment thereto by
the Chief Justice of some eligible person frem the
preseribed nwmber of persens nominated by the
eouneit and such person shall hold office for the
remainder of the term of office of the member whose
scat has become vacant.

(5) The Statutory Committee shall appoint one
of its members to be the chairman thereof for such
period as it thinks fit.

(6) A quorum of the Statutory Committee
shall consist of three members thereof.

(7) The continuing members of the Statutory
Committee may (provided there is a quorum) act
notwithstanding any vacancy in their body.

No act done by or by the authority of the Statutory
Committee shall be invalid in consequence of any
defect that is afterwards discovered in the appoint-
ment or qualification of the members or any of them.

(8) A member of the Statutory Committee may
retire from his office upon giving one month’s notice
in writing to the secretary of his intention so to do,
and such resignation shall take effect upon the
expiration of such notice or its earlier acceptance by
the council.

(9) The office of a member of the Statutory
Committee shall ipso facto be vacated—

(a) if he dies; or

L (b)

18
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(b) if he becomes of unsound mind; or

(e) if he ceases to be a member of the Institute;
or

(d) if he becomes bankrupt or makes any
arrangement or composition with his eredi-
tors; or

(e) if he is convicted of an offence under this
Act; or

(f) if by resolution of the council he is required
to resign:

Provided that if any such vacancy shall occur
during the hearing of any charge, question or matter
such hearing may be continued and an order made
thereon by mnot less than three of the remaining
members of the Statutory Committee before whom
such hearing was commenced and continued prior
to such vacancy.

(10) When any charge, question or matter is
heard by and before three or more members of the
Statutory Committee, and such members are divided
in opinion as to the decision to be given on any point
arising during the hearing or as to the order to
be made on such charge, question or matter, such
point or order shall be decided or made according
to the opinion of the majority of such members, if
there be a majority, but if such members are equally
divided in opinion, then the opinion of the chairman
of the Statutory Committee if he is one of such mem-
bers, or if he is not, the opinion of the member
appointed by the members taking part in sueli Learing
to act as chairman on such hearing, shall prevail.

76. (1) The Court, or a judge, or the council
of its own motion may refer to the Statutory Com-
mittee for enquiry any question as to the professional
misconduct of any solicitor which appears to the
Court, judge or council to require investigation.

(2) (a) Any person feeling aggrieved by
reason of the alleged professional misconduet of any
solicitor may, whether the matter charged was com-
mitted or suffered before or after the commence-
ment of the Legal Practitioners (Amendment) Act,
1940,

= i - ’ -~
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1935, by himself or his agent make a charge thercof
in writing to the counecil.
(b) The council may require—
(1) further particulars of any charge;
(ii) any charge to be verified by statutory
declaration.

The council may refer any such charge to the
Statutory Committee for enquiry.

(3) The council may ecither at the request of
the Statutory Committee or of its own motion employ
counsel and solicitors to assist the Statutory Com-
mittee in the investigation of any matter referred to
the Statutory Committee.

(4) The Statutory Committee may by writing
under the hand of the chairman summon before it
any solicitor in respect of whose conduct any matter
has been referred to it or a charge has been made,
and may enquire into such matter or charge.

(5) The Statutory Committee may in like man-
ner summon to appear before it the complainant
and any person who may in its opinion be able to give
evidence or produce documents touching the matter
in question, or whom the complainant or the solicitor
may desire to call as a witness.

(6) The provisions of sections sevem, eight,
nine, ten, eleven and twelve and of Part I1I of the
Royal Commissions Act, 1923-1934, shall apply
mutatis mutandis to and with respect to the inquiry,
and every member of the Statutory Committee shall
as such have the same protection as a commissioner
appointed under that Aect.

(7) A solicitor summoned before the Statutory
Commiitee or a complainant may be represented by counsel
or soliciter. :

77. (1) Subject to the following provisions of this
Part, every charge or question as to the professional
misconduct of any solicitor referred to the Statutory
Committee shall be heard by the Statutory Committee
in aciordance with the rules to be made under the
authority of this Part, and the Statutory Committee
shall, subject to such rules, upon every such hearing
havi power after hearing the case to make any such
order as to striking off the roll or suspending from
practice either conditionally or otherwise the solicitor

to

20
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to whom such hearing relates, or the imposing on him
of a fine not exceeding two hundred pounds, or as to the
payment by any party of costs or otherwise in rela-
tion to the case as before the commencement of the
Legal Practitioners (Amendment) Aect, 1935, the
Court would have had power to make in accordance
with the authority and practice of the Court.

(2) Every order made by the Statutory Com-
mittee shall be signed by the chairman or by the
member acting as chairman and shall be prefaced by
a statement of the findings of the Statutory Com-
mittee in relation to the facts of the case and shall
be filed with the Prothonotary.

(3) Every order made by the Statutory Com-
mittee shall as soon as the same shall have been filed,
Le acted upon by the Prothonotary and be enforce-
able in the same manner as g judgment or order of
the Court to the like effect,

(4) The file of orders made under this Act
shall, during office hours, be open for the inspection
of any person on payment of such fee, if any, as may
be prescribed by rules of court,

78. An appeal to the Court from any order of the
Statutory Committee made under the powers of this
Act shall lie at the instance either of the appheant
complainant or of the solicitor or of the council.

Kvery such appeal shall be in the nature of a re-
hearing and shall he made within such time and in
such form and shall be heard in such manner as
shall be preseribed by rules of court in that behalf
to be made under the authority of this Act.

The court or a judge may order that any order made
by the Statutory Committee shall be stayed pending the
disposal of an appeal therefrom upon such terms as shall
seem just.

79. Nothing in this Act contained shall prejudice,
diminish, or affect the Jurisdietion, powers and
authorities which are exercisable by the Court over
solicitors.

80. Every court of law shall take judicial notice of
the appointment of the Statutory Committee and
of the chairman and .of each member thereof and of
the signature of the chairman and of any member
acting as chairman thereof. 81.

il

Appeal.
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81. The Judges of the Supreme Court, or any
{hree of them, may from time to time on the recom-
mendation of the council make rules of court—

(a) for regulating the practice and proceedings

b of the Statutory Committee, including the
awarding of costs by such Committee, the
taxation thereof by the taxing officer of the
Court, and the recovery of same by execu-
tion or otherwise;

10 (b) for conferring upon the Statutory Com-
mittee any further powers necessary or
convenient for the due fulfilment of its
functions;

(¢) for carrying into effect the provisions of

15 this Act relating to the Statutory Committee
and its functions;

and may in like manner amend or rescind such rules.

All such rules shall be promulgated in like manner

and thercupon have the like force and effect and be

20 subject to the like disallowance upon being laid

betfore both Ilouses of Parliament as rules of court

made under and in pursuance of the Supreme Court
Procedure Act, 1900.

7. The Principal Act is further amended by inserting
25 after Part X, as inserted in the Principal Act by this
Act, the following new Part:—

BART XT.
Miscellaneous.

82. (1) The Institute shall, in addition to its

30 existing powers and functions, have the following
powers and functions, that is to say:—

(a) to take such steps as in the opinion of the

council may be necessary or proper for or

with respect to the investigation in aceord-

35 ance with this Act of any charge or question
as to the professional misconduct of any
solicitor;

(b)

Rules of
court.

cf. 18 Geo.
V No. 14
(Q),s.5
(8).

Further amend-
ment of

Act No. 22,
1898,

New Part XI.

Additional
powers of
Institute.
ef. 1931, No.
46 (N.Z.),
8. 63 (2).
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(b) to institute prosecutions and other proceed-
ings for the breach of any of the provisions
of this Act or of any rule or regulation made
thereunder;

(¢) to oppose any application for admission as
a solicitor or for restoration to the roll of
solicitors or any application by a solicitor
for leave to employ any person;

(d) to employ any barrister or solicitor to
appear before any court in any of the
matters referred to in this section.

(2) Any prosecution or proceeding referred
to in paragraph (b) of subsection one of this section
may bé instituted in the name of the Institute by the
President or any Vice-president or by any other
person duly authorised by the counecil in that behalf.

Every such prosecution or proceeding shall, unless
it is proved to the contrary, be deemed to be insti-
iuted by and on behalf of the Institute.

83. The council may employ any barrister or
solicitor to appear before any court in any matter
affecting the Institute or the members thereof, or
in which the Institute is directly or indirectly con-
cerned or interested, and any barrister or solicitor
so employed shall have audience in any court in any
such matter.

84. (1) Any sum of money whatever payable to
the Institute under this Aet may be recovered as a
debt due to the Institute.

(2) All moneys, including penalties recovered
or received by the Institute pursuant to the pro-
visions of this Act other than contributions to and
levies made in respect of the Solicitors’ Fidelity
Guarantee Fund, shall be paid to the Institute and
become part of the general funds of the Institute.

85. Any minutes of any proceedings at any meet-
ing of the Institute or of the council or of any com-
mittee of the council or of the Statutory Committee
signed by any person purporting to be the chairman
of the meeting and purporting to be so signed either

at

23

Act No.
3714
(Vie.),
s. 14.

Legal assisi-
ance.
Ibid. s. 13.

Recovery of
naoneys.

Mectings
and
minutes.

ef. Ibid. s.
26 (2).
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at the meeting at which such proceedings took place
or at the next ensuing meeting, and any document
purporting to be a copy thereof or an extract there-
from and purporting to be signed by the President
or a Vice-president of the Institute in the case of
minutes other than those of the proceedings of the
Statutory Committee or by the chairman of the
Statutory Committee or by the member acting as
chairman of the Statutory Committee in the case of
minutes of the proceedings thereof shall, without
further proof, be admissible in evidence in all pro-
ceedings before any court or any person acting
judicially within the meaning of the Evidence Act,
1898; and until evidence is given to the contrary
every meeting in respect of the proceedings of whieh
the minutes have been so made shall be deemed to
have been duly convened and held and all the mem-
bers thereof to have been duly qualified, and when
such proceedings are proceedings of any committec
of the council or of the Statutory Committee, until
the contrary is proved any such committee of the
council or the Statutory Committee (as the case
may be) shall be deemed to have been duly and regu-
larly constituted and to have had power to deal with
the matters referred to in such proceedings.
86: Where a solicitor acting £or a elient wheo is net Duty-of
& soliettor beeomes aware i the conrse of his praetice solicitora-to
of faets or eirenmstances which sive rise in his mind *port
to & reasonable suspieion that the trast fands of o e
semeet—he%sehea—tef&%emfememféshaﬂbehﬁfmdﬂe
dubty +o report in writing sueh faets and eirenm- Institute.
The Institute; after eonsidering the report may
refer the same to the Statutery Committee to be
Failure by a selicitor to comply with the provisions
of this seetion may be regarded as professional mis-
eondnet and shall be punishable accordinelw
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8+ 86. (1) For the purposes of this Act the council Council
may make regulations for all or any of the following
purposes :—

(a) (i) asto the opening and keeping by solici-

(ii)

tors of accounts at banks for clients’
moneys ;

as to the keeping by solicitors of ac-
counts containing particulars and in-
formation as to moneys received, held
or paid by them, for or on account of
their clients;

(iii) empowering the council to take such

(iv)

(iii)

(iv)

action as may be necessary to enable
them to ascertain whether or not the
regulations made under subparagraphs
(i) and (ii) of this paragraph are being
complied with;

regulating in respect of any other
matter the professional practice, con-
duet and discipline of solicitors:

Provided that regulations made
under subparagraphs (i) and (ii) of
this paragraph shall apply only to a
practising solicitor in the course of his
practice as such;;

preseribing the amount of the annual
contributions to the fund to be paid by
solicitors with respeet to whom this Act
applies;
providing for the method of payment
and recovery of any fee, contribution or
levy;
preseribing forms of notice to be given
by and to the council in respect of
claims against the fund;
prescribing the duties and fees of
accountants appointed to conduct an
examination of any accounts pursunant
to

may make
regulations,
ef. 21 Geo.
V No. 46
(GO Bt
cf. 23 & 24
feos Vi, A
(R )




10

15

20

25

30

35

Act No. , 1935.

Legal Practitioners (Amendment).

(v)

to section sixty-five of this Act, and
preseribing also the duties of the
solicitor concerned in relation thereto
and the circumstances in which such
solicitor may be required to pay the cost
of such examination;

preseribing forms of certificates to be
issued to persons practising or entitled
to practise as solicitors and of declara-
tions, applications, notices and docu-
ments to be used in relation to any
application or refusal of any applica-
tion under this Act;

prescribing the evidence to be furnished
that a person has been admitted to
practise or is still practising or has
ceased practising or has continued or
discontinued practising as a solicitor,
or as to the reason of any person dis-
continuing practice, and generally for
the obtaining of information which may
be considered necessary or reasonable
for the purposes of determining the
merits of applications for certificates or
matters in relation thereto;

(vii) all matters or things required or per-

mitted by Parts VII, VIII and IX of
this Act to be prescribed;

(viii) generally, for such other matters as

(ix)

may be considered necessary for the
purpose of giving full effect to the
intent of Parts VII, VIII and IX of
this Act;

imposing penalties not exceeding fifty
pounds for any contravention of the
regulations made under this section.

(2) The Council may amend or rescind any

regulation made under this section.

(3)

26
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(3) The regulations and any amendment or
rescission thereof made under the authority of this
section shall—

(a) be submitted to the Governor for his
approval;

(b) when approved by the Governor be pub-
lished in the Gazette;

(c) take effect from the date of publication or
from a later date to be specified in the
regulations;

(d) be laid before both Houses of Parliament
within fourteen sitting days after publica-
tion if Parliament is then in session, and if
not, then within fourteen sitting days after
the commencement of the next session.

(4) If either House of Parliament passes a
resolution of which notice has been given at any time
within fifteen sitting days after any regulation has
been laid before such House disallowing any regula-
tion or part thereof, the regulation or part shall
thereupon cease to have effect.

(5) Any penalty imposed by the regulations
may be recovered in a summary manner before a
stipendiary or police magistrate or before two
justices.

8. The Principal Act is further amended—

(a) by inserting next after section thirteen the
following new section :—

Further amend-
ment of Act
No. 22, 1898,

New s.13A.

13a. (1) A conveyancer who has attained the Convey-

age of thirty years and is desirous of being
admitted as a solicitor shall not be required to
pass any examination before entering into
articles of clerkship, or to serve under such
articles for more than four years.

(2),

ancers.
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(2) A conveyancer who has attained the
age of thirty years and is desirous of being ad-
mitted as a solicitor and who—

(a) has for at least five years since he becams
entitled to practise as a conveyancer been
a managing clerk in the office of a solicitor
practising in New South Wales; or

(b) has for at least +en five years practised as
a conveyancer in New South Wales; or

(¢) has for at least ten years since he became
entitled to practise as a conveyancer been
employed in New South Wales, whether
in the Public Service or otherwise, in work
relating to conveyancing or to documents
of title,

shall not be required to enter into or serve under
any articles of clerkship.

(3) Subject to the provisions of this seec-
tion a conveyancer who is desirous of being
admitted as a solicitor and who has passed the
final law examination prescribed for the admis-
sion of solicitors or some examination preseribed
as equivalent thereto, in all subjects prescribed
for that examination except the subjects which
at the commencement of the Legal Practitioners
(Amendment) Aect, 1935, are comprised within
the section of such examination dealing with the
Law of Property and the principles of Con-
veyancing and who has otherwise complied with
such conditions as are prescribed, and who satis-
fies the Court that he is a fit and proper person
to be admitted to practise as a solicitor, shall,
upon having his name on his own application
removed from the roll of conveyancers, be
entitled to be admitted as a solicitor.

(4) This section shall apply to convey-
ancers to whom a certificate has been granted
either before or after the commencement of the
Legal Practitioners (Amendment) Act, 1935.

(b)

r -
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(b)

(¢)

(d)

by inserting in section fifteen after the words
‘“ matters and proceedings in which he ’’ the

words ‘‘or his partner ex his emplover’’;

by inserting next after section twenty the follow-
ing new sections:—

20a. (1) A certificate to practise as a con-
veyancer shall not be granted after the com-
mencement of the Legal Practitioners (Amend-
ment) Act, 1935, except in the case of an
applicant who has made an application under
section seventeen of this Aet before such com-
mencement or within six months thereafter, and
who has passed the examination prescribed by
such section within twelve months after such
commencement.

(2) Subsection one of this section shall
not extend to the case of a person whose name is
restored to the roll of conveyancers.

20B. (1) The court shall have and shall be
deemed always to have had the like summary
jurisdiction over a conveyancer as it has over a
solicitor, including power to remove his name
from the roll of conveyancers and to cancel his
certificate to practise as a conveyancer, or to
suspend him from practice for any period.

(2) The court may if it thinks fit restore
to the roll of conveyancers the name of any
person whose name has been removed therefrom
cither before or after the commencement of this
Act.

by inserting next after section thirty-nine the
following new section :— :

39a. (1) Any court in which a solicitor has
been employed to prosecute or defend any ac.on,
suit, matter or proceeding, may at any time
by order declare the solicitor entitled to a charge

on

29

Sec. 15.

(Right of
audierce.)

New ss.
204, 20B.

Discontinu-
ance of
grant of
certificates.

Summary
jurisdiction
over con-
veyancers.

New s. 39A.

Charging
orders.

22 & 23
Geo. V,

ch. 37, s. 69,
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on the property recovered or preserved through
his instrumentality for his taxed costs in refer-
ence to that action, suit, matter or proceeding,
and may make such orders for the taxation of
the said costs and for raising money to pay, or
for paying, the said costs out of the said pro-
perty as to such Court seems fit.

(2) Subject to this section, all convey-
ances, assurances and acts done to defeat, or
operating to defeat, that charge shall, except in
the case of a conveyance or assurance to a bona
fide purchaser for value without notice, be void
as against the solicitor.

(3) No order shall be made if the right
to recover the cost is barred by any statute of
limitations.

(4) Where land is affected by the order
the provisions of subsection two of this section
shall not apply until the order is registered
in cases where the land affected is not under
the provisions of the Real Property Act, 1900,
in the Register of Causes, Writs and Orders
affecting land kept in the office of the Registrar-
General pursuant to Part XXIIT of the Con-
vevaneing Act, 1919-1932, and the provisions of
Division 1 of that Part shall apply to and in
relation to such order, and where the land is
under the provisions of the Real Property Act,
1900, the order may be registered under that
Act in the manner prescribed by regulations
under the Conveyancing Act, 1919-1932.

(5) This section shall extend to cases
in which the employment of the solicitor was
before the commencement of the Legal Prac-
titioners (Amendment) Act, 1935, and the costs
or any part thereof were earned prior to such
commencement, as well as to cases in which the
employment of the solicitor was and the costs
were earned after such commencement.

9.

o . - L

30

L
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PART VL
Unqualified practitioners.
40. No person shall be qualified to act as a solicitor
unless—

(a) his name is on the roll of solicitors; and
(b) after the thirtieth day of June, one thousand
nine hundred and thirty-five, he has in force
a practising certificate.
A person who is not so qualified is in this Part
referred to as an unqualified person.
40a. (1) No unqualified person shall act as a
solicitor, or as such issue out any writ or process, or
commence, carry on or defend any action, suit or
other proceeding, in the name of any other person
or in his own name, in any court of civil or criminal
jurisdiction, or act as a solicitor in any cause or
matter, civil or criminal to be heard or determined
before any such court in New South Wales.

(2) If any person contravenes the provisions
of this section, he shall be guilty of an offence and
of contempt of the court in which the action, suit,
cause, matter or proceeding in relation to which he
so acts is brought or taken and may be punished
accordingly, and shall be incapable of maintaining
any action for any costs in respect of anything done
by him in the course of so acting, and shall, in addi-
tion to any other penalty or forfeiture and any dis-
ability to which he may be subject, be liable for each
such offence to a penalty of fifty pounds to be re-
covered, with full costs of action, by action brought
in the Supreme Court or in any district court, by the
Institute.

408. (1) Any unqualified person who—

(a) pretends to be, or takes or uses any name,
title, addition or description implying that
he is qualified or recognised by law as quali-
fied to act as a solicitor; or

. (b)

31

9. The Principal Act is further amended by omitting Further amend-
Part VI and by inserting in lieu thereof the following
new Part:—

nt of Act
No. 22, 1898.

Substi-
tuted
Part VL.

Qualifica-
tions for
practising
as solieitor.

Unqualified
person not
to act as
solicitor.

22 & 23
Geo. V,

ch. 37, s. 45.

Tllegal prac-
tices.
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(b) holds himself out to be or advertises or
represents himself as qualified to act as a
solicitor,

shall be guilty of an offence and shall be liable on
summary conviction to a penalty not exceeding fifty
pounds for each such offence.

(2) Any person, not being a barrister, or a
person qualified to act as a solicitor, who holds him-
self out or advertises or in any way represents
himself as competent or qualified to act in or in con-
nection with the carrying out of the functions of a
legal adviser or practitioner, or who permits or

32

suffers his name to be in any such way used by any -

other person, shall be guilty of an offence and shall
be liable on summary conviction to a penalty not
exceeding fifty pounds for each such offence.
40c. (1) Any person not being a barrister, or a
person qualified to act as a solicitor, who for or in
expectation of any fee, gain or reward, either directly
or indirectly as principal, draws, fills up, or prepares
any will or other testamentary instrument, or any
mmstrument creating or regulating rights between
parties, or relating to real or personal property, or
any legal proceeding, shall be guilty of an offence,
and shall be liable on summary conviction to a
penalty mot exceeding fifty pounds for each such
offence.
(2) This section shall not extend to—
(a) any public officer drawing or preparing
instruments in the course of his duty; or
(b) any person employed merely to engross any
such instrument or proceeding; or
(¢) anyland agent in respect of any instrument
which he is entitled to draw, fill up, or pre-
pare and charge for, under the Land Agents
Act, 1927; or
{(d) any conveyancer in respect of any instru-
ment which he is authorised to draw, fill up,
or prepare, by law or by virtue of the corti-
ficate granted to him under section nineteen
of this Aect.

40p.

Certain per-
sons only

to draw
conveyances,
cte.

.
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40p. Any person, not being a barrister, or a person
qualified to act as a solicitor, who, for or in
expectation of any fee, gain or reward, either directly
or asan agent of any other person, whether a person
qualified as abovementioned or, not, takes instruc-
tions for, or draws or prepares any papers on which
to found or eppose the grant of probate or letters of

.administration shall, without prejudice to any

liability or disability to which he may be subject
under any other section of this Act, or under any
other Act, be guilty of an offence and shall be liable
on summary conviction to a penalty not exceeding
fifty pounds for each such offence.

40r. If any aet is dene by a body corporate or by
any director, officer or servant thereof of such a
nature or in such a manner as to be calculated to
imply that the body corporate is qualified or recog-
nized by law as qualified to act as a solicitor, the
body corporate shall be liable on summary conviction
to a fine not exceeding one hundred pounds for each
such offence, and in the case of an act done by a
director, officer or servant of the corporation he also
shall be liable on summary convietion to a penalty
not exceeding fifty pounds for each such offence.

40r. Save in the cases and subject to the conditions
prescribed no solicitor shall share receipts from a
business of a nature usunally performed by a practis-
ing solicitor with an unqualified person.

(2) Where it appears to the Court or to the
Statutory Committee, as the case may be, that a
solicitor has acted in -eomtravention of this section
his name may be struck off the roll of solicitors.

(3) This seetion shall not apply to or affeet
any lawful arrangement existing on the twenty-
fourth .day of January, one thousand mine hundred
and thirty-five, between a solicitor and his managing
elerk with regard to the emolument of such elerk
where such arrangement does not comstitute a part-
nership, and where the fact of such arrangement is
notified to the Imstitute within three months after
the commencement of this Aet.

231—-C Any

33

SRS ——"

Penalty on
unquali
person
acting in
preparation
wof papers for
probate, ete.

22 & 23
‘Geo. V,
ch. 37, 5. 49.

Body cor-
porate and
officers.

Prohibition
mgainst soli¢
¢itor sharing"
eosts with un-
qualified
jperson.

of. 21 Geo. V.

No. 46 (Q.),
s. 29 ().



10

15

20

39

35

40

Act No. , 1935.

Legal Practitioners (Amendment).

Any such arrangement shall be notified to the
Institute in the preseribed manner.

40c. (1) No solicitor shall, in connection with his
practice as a solicitor, without the written per-
mission of the Institute, which may be given for such
period and subject to such conditions as the Insti-
tute thinks fit, employ or remunerate any person who
to his knowledge has been struck off the roll of any
Court within the British Empire or who is disquali-
fied from practising as a solicitor by reason of the
fact that his name has been struck off the roll, other-
wise than at his own request, or is suspended from
practising as a solicitor.

(2) A solicitor aggrieved by the refusal of
the Institute to grant any such permission as afore-
said, or by any conditions attached by the Institute
to the grant thereof, may appeal to the Court which
may confirm the refusal or the conditions, as the
case may be, or may grant such permission for sucn
period and subject to such conditions as the Court
thinks fit.

(3) If any solicitor acts in contravention of
the provisions of this section or of the conditions
subject to which any permission has been given
thereunder, his name may be struck off the roll of
solicitors or he may be suspended from practice
for such period as the Statutory Committee or the
Court, as the case may be, think fit.

(4) Nothing in this section shall apply to the
case of a solicitor who prior to the commencement
of the Legal Practitioners (Amendment) Aect, 1935,
has obtained the permission of the Court to his
employing a person disqualified as aforesaid.

40m. Any person who has been struck off the roll
of any Court within the British Empire or who whilst
he is disqualified from practising as a solicitor by
reason of the fact that he has been struck off the
roll otherwise than at his own request, or is sus-
pended from practising as a solicitor, seeks or
accepts employment by a solicitor in connection with
that

34
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that solicitor’s practice, without previously inform-
ing him that he has been so struck off or that he is
so disqualified as aforesaid, shall be guilty of an
offence and shall be liable on summary convietion

' to a penalty not exceeding ten pounds for each such
offence. :

401. For the removal of doubt it is hereby declared Bodies
that in sections 40a, 408, 40c, and 40p of this Act corporate.
reference to an unqualified person or to a person
includes a reference to a body corporate. -

. 221898, -
teleeted by the praetising bareisters™ and B¥ (Basister's
Greretres Board:)

five the words “nor any meeting of the bar (Meotings)
For the eleetion of sieh bvo mremrbess off Hie (Cionee
Board: Grential:)

‘v

3 10. The Principal Act is further amended— it i i
No. 22, 1898,
(a) by omitting from section one the words and See. 1.
figures ¢ Part IV—Conveyancers—ss. 16-20 *’ i(nlzi'i,ﬁﬁ"
and by inserting in lieu thereof the words and i
figures ‘‘ Part IV—Conveyancers—ss. 16-208 ’’;
(b) by omitting from the same section the words and
figures ‘¢ Part VI—Unqualified Practitioners—
s. 40 ?” and by inserting in lieu thereof the words
and figures ‘‘ Part VI—Unqualified Practi-
tioners—ss. 40-401 ’7;
(¢) by inserting at the end of the same section the
following headings and subsection:—
PART VII—Trust accounts—ss. 41-44.

PART
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[ 28 3di]

PART VIIL—The  Solicitors’ Fidelity
Guarantee Fund—ss. 45-65.

PART IX—dAnnual practising certificates—
ss. 66-74.

PART X—The Solicitors’ Statutory Com-
mattee—ss. TH-81.

RART X1 Miscallaneteisis 828286

(2) This Act shall be read and construed so
as not to exceed the legislative power of this
State to the intent that where any provision of
this Act or the application thereof to any person
or circumstances is held invalid the remainder
of this Act and the application thereof to. other
persons or circumstances shall not be affected.

Syduey s Alfred. James Kent, 1.8.0., Government Printer—1935.
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An Act to amend the law relating to legal
practitioners; to make provision with
respect to the keeping and examination of
accounts of solicitors and conveyancers; to
make better provision for the investigation
of charges of professional misconduct; to
provide for the establishment and adminis-
tration of a solicitors’ fidelity guarantee
fund; to provide for the issue of annual
practising certificates; to provide for
admission of conveyancers as solicitors and
to discontinue the grant of certificates to
persons to practise as conveyancers; te
Hake—further—provision—— as——to—the——Barristers
Admission—Board-; and for these and other
purposes to amend the Legal Practitioners
Act, 1898, and certain other Acts; and for

purposes connected therewith.
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T it enacted by the King’s Most Excellent Majesty,

by and with the advice and consent of the Legis-

lative Council and Legislative Assembly of New South

Wales in Parliament assembled, and by the authority of
the same, as follows —

1. (1) This Act may be cited as the ‘‘ Legal Prac-
titioners (Amendment) Act, 1935.”
(2) The Legal Practitioners Act, 1898, is referred
to in this Act as the Principal Act.

(3) The Principal Act, as amended by this Act,
may be cited as the Legal Practitioners Act 1898-1935.

(4) This Act shall commence upon a date fo be ap-
pointed by the Governor and notified by proclamation
published in the Gazette.

2. The Principal Aet is amended—

(a) by inserting in section three next after the
definition of ‘¢ Barrister »’ the following defini-
tions :—

¢« Chief Justice ’” means the Chief Justiee of
the Court and includes an Acting Chief
Justice, and in the absence from duty of
the Chief Justice and Aeting Chief Justice
means the senior puisne judge of the
Court.

¢ Conveyancer *’ means a certificated convey-
ancer to whom a certificate has been
granted under this Aect.

¢« Council ’? means the council of the Institute.
(b) by inserting in the same section after the defini-
tion of ¢ Court »’ the following definition :—
¢« Tnstitute > means the Incorporated Law
Institute of New South Wales.
(¢) by inserting in the same section after the defini-
tion of ‘¢ Judge ’’ the following definitions:—
¢« Moneys *’ includes an instrument for the
payment of money in any case where the
instrument may be paid into a bank.
) ¢ Moneys

Short title,
citation and
commence-
ment.

Amendment of
Act No. 22,
1898.

See. 3.

(Interpreta-
tion,)



B =

o

(&7

10

15

20

30

Act No. , 1935,

Legal Practitioners (Amendment).

¢ Moneys received for or on behalf of any
person ’’ includes moneys held for or on
behalf of any person whether originally
reccived for or on his behalf or not.

¢ Part ”’ means Part of this Act.

(d) by omitting from the same section the definition

of ¢“ Prescribed *’ and by inserting the following -

definitions :(—

¢ Preseribed *” means preseribed by this Act
and in Parts I to VI, both inclusive, and
Parts X and XI by rules of Court and in
Parts . VII, VIII and IX by regulations
made pursuant to this Act.”’

¢ Secretary ’’ means the secretary for the
time being of the Institute and includes
any deputy or person temporarily fulfil-
ling the duties of his office.

(e) by inserting in the same section at the end of the
definition of ¢ Solicitor ’’ the words ‘‘ and in

. Parts. VII, VIII, IX, X, and XI of this Act
includes a conveyancer ’’;

(f) by inserting in the same section next after the
definition of ‘¢ Solicitor ’* the following new
definition :—

# The Fund ’’ means the Solicitors’ Fidelity

Guarantee Fund established pursuant to
this Act.

3. The Principal Act is further amended by insert-
ing next after Part VI the following new Part:—

PART VIL
Trust accounts.

41. (1) All moneys received for or on behalf of
any person by any solicitor shall be held by him
exclusively for such person, to be paid to such person,
or to be disbursed as he directs, and until so paid
or disbursed the moneys shall be paid into a bank in
New South Wales to a trust account, whether general
or separate, ; Frdtadi gl TR

~ (2)

Further amend-
ment of Act
No. 22, 1898.

New Patt V1I,

Payment
into bank.
1931, 1. 46
(N.Z.), 5.
46.
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(2) The moneys shall not be available for the .

payment of the debts of the solicitor to any other
creditor of the solicitor, or be liable to be attached or
taken in execution under the order or process of any
Court at the instance of any such other creditor.

(3) Nothing in this section shall be construed
to take away or affect any just claim or lien which

any solicitor may have against or upon any of the
moneys, and nothmg in this section shall apply to
“moneys receivable by a solicitor for or on account of

legal costs, whether already due or to accrue due.

42. Every solicitor shall keep accounts of all
moneys so received by him in such a manner as to

“disclose the true position in regard thereto, and to
~enable 'the account to:-be conv en1ent1v and ploperly
caudited. :

. Wilful failure by any solicitor to comply with
anv 1)10\'151011 of section forty-one or section forty-

two of this Act shall be professional misconduct.

44. (1) Subject to the provisions of this section
no bank shall, in connection with any transaction
on any dccount of any solicitor kept with it or with

covany other bank {ether than an aeceount kept by &
" gsehiettor as teustee for a speetfied benefietary), incur

. .any liability or be under any obligation to make any

enquiry or be deemed to have any knowledge of any
right of any person to any money paid or credited
to any such account which it would not incur or be
under or be deemed to have in the case of an account
kept by a person entitled absolutely to all the money

o paid or credited to it:

Provided that nothing in this subsection shall
relieve a bank from any liability or obligation under
which it would be apart from this Act.

(2) Notwithstanding anything in subsection

- one of this section a bank at which a solicitor keeps

an account for elients’ money shall not, in respect of
any -lability of the solicitor to the bank, not being
a ]1ab1uty in connection with that account have or
obtain

Keeping of
accounts.

Professional
misconduct.

Reltef to
bankers.

23 & 24 Gco.
V, ch. 24,
S8
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obtain any recourse or right whether by way of set-

off, counter-claim, charge or otherwise, against,

moneys standing to the credit of that account:

Provided that nothing in this subsection shall
deprive a bank of any right existing at the time of
the commencement of the Legal Practitioners
(Amendment) Act, 1935.

4, The Principal Act is further amended by m%ertmg
after Part VII, as inserted in the Prinecipal Aect by this

10 Act, the following new Part:— X

15

20

0

(VN
(1]

PART VIIIL.
The Solicitors’ Fidelity Guarantee Fund.

45. This Part shall apply with respect to every

solicitor who is for the time being engaged in the
practice of his profession, either on his own account
or.in partnership with any other person, but shall

‘not apply to any solicitor who is not so e ngaged.
46. (1) There shall be a fund to he called the'

Solicitors’ Fidelity Guarantee Fund.

(2) The fund shall be the property of the
Institute and shall be applied for the purposes set
out in this Part.

47. All moneys belonging to the fund shall, pend-
ing the investment or application thereof in accerd-
ance with this Part, be paid into a bank in New
South “Wales to the credit of a separate account,

to be called the Solicitors’ Fidelity Guarantee Fund -

Account, and such account shall be operated upon
in such manner as the council shall from time to
time determine.

48. The fund shali consist of—

(a) all sums paid to or on account of the fund by
© solicitors, either as annual contributions or
as levies in accordance with the provisions
of this Part;
(b) the interest from time to time accruing from
the investment of the fund;
(c) any other moneys that may be lawfullv paid
into the fund.

- 49,

Further amend-
ment of Act
No. 22, 1898.

New Part VIII.

Application
of Part - -
WAL & ¢
1931, No. 46
(N.Z.),s. 72

The fund.

"Ibid. 8. 73.

Separate
bank
acccunt.

Tbid.s. 74.

1

Moneys of
the fund.

Ibid. s, 75: .
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49. There shall from time to time be paid out of Espenditure
the fund as required, and in such order as the 2%3;,")1‘7"'46
Council deems proper— 8 76,

(a) all legal expenses incurred in investigating -
or defending claims made against the fund
or the Institute in respect of the fund or
ctherwise ineurred in relation to the fund;

(%}

(1) the amount of all claims, including costs,

aliowed or established against the Institute

10 in respeet of the fund as provided in this
Part;

(¢) all refunds made to solicitors or to their
personal representatives pursuant to section
sixty-four of this Act;

15 (d) the expenses involved in the administration
of the fund, including allowances to mem-
bers of the council or the committee of
management or the Statutory Committee in
respect of their services and their reason-
able travelling expenses incurred in
connection with the management of the
fund;

(¢) the expenses incurred or involved in the
administration by the council of or in the
25 exercise by the eouncil of the powers and
authorities conferred on the council by this

Part or Part X;

(f) any other moneys payable out of the fund

_ in accordance with this Part or with any

30 rules or regulations made under the
authority of this Act.

50. The accounts of the fund shall be audited Audit.
annually by an accountant approved of by the Pro- bid.s.77.
thonotary and appointed for the purpose by the

35 council. 7
51. The fund shall be administered by the council Adminis- -
on behalf of the Institute. tration.

Ibid. ss,
The 78, 7.
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The council may from time to time by resolution
delegate its powers in relation to the fund or any
of such powers to a committee of management con-
sisting of not less than three mor more than five
persons being members of the Institute.

A majority of the members of such committee of
management shall be members of the council for the
time being.

Any such resolution may be at any time in like
manner rescinded or varied.

52. (1) Except as provided in subsection three of
this section, every solicitor with respect to whom
this Part applies shall during the month of July
in each year pay to such person as may from time
to time be authorised by the council to receive the
same such annual contribution as may from time
to time be prescribed by regulations made under
the authority of this Part, being not less than three
pounds nor more than ten pounds in any year.

(2) If any solicitor who is not during the
month of July in any year engaged in the prac-
tice of his profession either on his own account or
in partnership with any other person commences
after the said month of July in any year to practise
as a solicitor on his own acecount or in partnership
with any other person, he shall therenpon become
liable to pay, and shall pay to the person authorised
to receive the same under subsection one of this
section, the amount of the annual contribution for
that year prescribed by the regulations:

Provided that if the date of such commencement
is after the thirty-first day of December in any
year, the solicitor so commencing to practise shall
only be liable to pay one-half of the annual contribu-
tion for that year preseribed by the regulations.

(3) If on the first day of July in any year
the amount of the fund, including investments there-
of, and after making such provision as the council
may consider adequate for all unpaid claims and
other liabilities outstanding against the fund, shall .

be

Phen] o r

Contribu-
tions.

1931, No. 46
(N.Z.), ss.
80, 81.
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be not less than one hundred thousand pounds, no

‘contributions in accordanee with this section shall

be payable to the fund for that year.

(4) For the purpose of this and section fifty-
three of this Act, the year shall be deemed to com-
mence upon the first day of July, and to expire upon
the thirtieth day of June next following.

93. (1) If at any time or times the fund is in the
opinion of the council not sufficient to satisfy the
liabilities of the Institute in relation thereto, the
council may, subject as hereinafter provided, by

~.resolution impose on every solicitor with respect to
~whom this Part applies, for payment into the fund,
-a levy of such amount as the council thinks fit not

exceeding ten pounds.

(2) The amount of the levy shall become pay-
able on a date and in a manner to be fixed by the
council. The council may in any special case allow time
for the payment of any levy or part thereof.

(3) A solicitor shall not be required to pay by
way of levy under this section more than ten pounds
In any one year nor more than fifty pounds during
the whole period of his practice as a solicitor.

o4. If any solicitor with respect to whom this Part
applies does not after the prescribed notice pay any
contribution or levy as required by this Part, the
council shall report to the Prothonotary that the
solicitor has not paid the contribution or levy, as the
case may be.

The Prothonotary shall make due record of the
fact, and so long as the contribution or levy remains
unpaid the solicitor shall be deemed to be an

unqualified person within the meaning of Part VI.

95. Any moneys in the fund that are not immedi-
ately required for the purposes thereof may be
invested in any manner in which trustees are for
the time being authorised to invest trust funds, or
on deposit, for such period as the council deems
proper, with the Colonial Treasurer or with any bank
or corporation preseribed by rules of court as a
bank or corporation to which trust moneys may be

‘paid under section fifteen of the Trustee Act, 1925,

56.

Levies.

1931, No. 46
(N.Z.),
8, 82:

Failure to
pay contri-
bution op .
levy.

Investment
of fund.

Ibid. s. 83.
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96. (1) Subject to the provisions of this Part, the
fund shall be held and applied for the purpose of
reimbursing persons who may suffer pecuniary loss
by reason of the theft, or fraudulent misapplication
by a solicitor with respeet to whom this Part
applies, of any moneys or other valuable property
entrusted to him, or to his servant or agent, in the
course of his practice as a solicitor, including any
moneys or other valuable property as aforesaid
entrusted to him as a solicitor-trustee.

(2) (a) No person shall have any claim
against the fund in respect of any theft or fraudulent
misapplication committed before the commencement
of the Legal Practitioners (Amendment) Act, 1935.

(b) In respect of any theft or fraudulent
misapplication that may be committed after such
commencement, no person shall have a claim against
the fund unless notice of such theft or fraudulent
misapplication is given in writing to the council as
as soon as reasonably practicable after the claimant
has become aware of the theft or fraudulent mis-
application, but in any event within three months

“after having become so aware unless the Court or a

judge thereof grants further time.

Application

of fund.
cf, 1931,
No. 46
(NZ.),
8. 84.

¥

(3) Noperson shall be entitled to claim against

the fund in respect of any loss through such theft
or fraudulent misapplication unless and until there
shall have been a conviction of such solicitor for such
theft or fraudulent misapplication, unless the Court
or a Judge thereof for reasons which to the Court
or such Judge shall seem good and sufficient, shall
have by an order certified that the person claiming
to have suffered loss should be permitted to claim
against the fund notwithstanding that such solicitor
has not been convicted in respect of such theft or
fraudulent misapplication.

57. (1) The council may receive and settle any
elaim against the fund at any time after the com-
mission of the theft or fraudulent misapplieation in
respect of which such claim arose; but no person shall

£ be

Claims

against thg

fund.

cf. Ibid.
s. 85.
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be entitled, without leave of the council, to commence
any action in relation to the fund unless the council
shall have disallowed his claim, and unless and until
the claimant has exhausted all relevant rights of
action and other legal remedies available against the
defaulting solicitor or any other person in respect
of the loss suffered by him.

(2) No person shall be entitled to recover from
the Institute out of the fund by action as aforesaid
an amount greater than the balance of the loss
suffered by him after deducting from the total
amount of such loss the amount or value of all moneys
or other benefits received or recovered or which in
the opinion of the council might but for his neglect
or default have been received or recovered by him
from any source other than the fund in reduction of
such loss.

(3) The total amount which any person shall
be entitled to recover from the fund shall not in any
case or in any event exceed two thousand pounds.

(4) The aggregate sum which may be applied
in the reimbursement of all persons who suffer loss
through theft or fraudulent misapplication by the
same solicitor or firm of solicitors shall not in any
case or in any event exceed the sum of ten thousand
pounds:

Provided that where the first judgment or claim
in respect of any such theft or fraudulent misapplica-
tion is obtained or allowed on or before the thirtieth
day of June, one thousand nine hundred and forty-
five, such aggregate sum shall not exceed the sum
of five thousand pounds.

(5) No amount shall be paid or payable out
of the fund as interest on the amount of any judg-
ment obtained or of any claim allowed against the
fund.

58. The council may cause to be published a notice
in or to the effect of the prescribed form in a news-
paper published and cireulating in the district in
which the defaulting solicitor is or was practising or

carrying

10

ef. 21 Geo. V
No. 46 (Q.),
& 16 (1).

Advertise-
ment.
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carrying on business and also in a duily newspaper
published and circulating in Sydney, and such notice
shall fix a date not being earlier than three months
after the publication or the first publication, as the
case may be, within which claims must be made.

Any claim not made in writing on or before the
date so fixed shall be barred unless the council otherwise
determines.

59. After the date so fixed the council shall be
at liberty to distribute the sum £10m tima ito time
available to be applied in relmbursement under
section fifty-seven of; this Aect, having regard only
to judgments obtained and (‘ldlnlb allowed against
the fund.

60. Any proceedings br ought against the Institute

in relation to any claim upon the fund shall be by
action at law as for a debt due by the Institute, and
in any such action all defences which would hav
been available to the solicitor in relation to whom
the claim arose shall be available to the Institute,
and in any such action all questions of costs shall be
in the discretion of the Court or the presiding Judge.

61. On pawnent out of the fund of anv'moneVs in
settlement in whole or in part of any ¢laim under this
Part, the Institute shall be subrogated, to the extent
of such payment, to all the rights and remedies of the
claimant against the solicitor in relation to whom the
claim arose, or any other person.

62. The counml or the committee of imanagement
may at any time and from time to tiiie require pro-
duction and delivery up of securities and documents
necessary to support any claim made, or available
for that purpose, or for the purpose of exereising
its rights against any defaulting solicitor, and may
n default of delivery up of any such %eculmes or
documents reject any claim.

3. (1) No moneys or other property belonﬂmw to

e ‘:t‘he Institute, other than thie fund, shall be av a11able

for the satlsfactmn of any judgment obtained against
the Institute in relation to the fund; or for the pay-
ment of any claim allowed by the council, and if at
any time the fund is not sufficient to provide for the
satisfaction

1

Council may
distribute.

Defences.

1931, No, 46
(N.Z.),

Subrogation.
Ibid. s. 87.

Ccuncil may
require pro-
duction, et( s
of d6tu-
ments.

Insufficiency
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satisfaction of all such judgments and claims, they
shall (subject to the limitations fixed by this Act)
to the extent to which they are not so satisfied, be
satisfied out of future accumulations of the fund.

(2) No proceedings based upon or for the en-
forcement of any such judgment shall be taken
without leave of the Court.

(3) Where the total amount of the judgments
obtained and claims allowed exceeds the aggregate
sum which may be applied in reimbursement under
section fifty-seven of this Aect, the council may in
its uncontrolled disceretion determine the division
and alloeation amongst the claimants respectively
or any one or more of them exclusively of the other
or others of them, of the moneys for the time being
payable out of the fund.

64. In the event of the death or on the retirement
from the practice of his profession of any solicitor
in respect. of whom no claim has been made under
this Aect, or if any such claim has been made, in
respect of whom such claim has not been sustained,
the council may in its diseretion pay to him or to

‘his persondl representatives, as the case may be,

a sum not exceeding the aggregate amount of his
contributions to the fund.

65. (1) For the purpose of safeguarding the fund,
the council may at any time and from time to time
appoint an accountant to examine the trust accounts
of any solicitor or firm of solicitors specified in the
appointment; whether a member or members of the
Institute or not, and to furnish to the council a con-
fidential report as to any irregularity or alleged or
suspected irregularity in the accounts of such
solicitor or solicitors that may be disclosed by such
examination, or as to any other matter that in the
opinion of such accountant should, in the interest of

the fund, be further investigated.

A copy of the report shall forthwith be sent by
post by the accountant to the solicitor or firm con-
cerned.

£

2)

Refund to
representa-
tives of
deceased
solicitor or
to retiring
solicitor.
1931, No. 46

(N.Z.),
8091,

Examination
of account.
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(2) Every appointment made under this sec-

tion shall be subject to the approval of the Protho- .

notary and shall be in writing and shal be signed
by the president or two members of the council.

(3) Upon production by such accountant of
the instrument of his appointment as aforesaid he .

may require the solicitor or solicitors in respect of
whom the appointment has been made, or in the
absence of such solicitor or solicitors any servant or

agent - of - such solicitor or solicitors having the

apparent charge or control for the time being of the

office or business of such solicitor or sohmtors, to
produce to the accountant and any assistant of the

accountant all books, papers, accounts, securities or
other documents relatlng to the busmess or accounts

of such solicitor or solicitors, so far as the same"
relate to the trust accounts and trust funds of such™

solicitor or solicitors, and to give all infor-
mation in relation thereto, and to furnish all
authorities and orders to bankers and others that

may be reasonably required of him or them, and if

any such person without lawful justification or
excuse, the proof whereof shall lie on him, refuses or
fails so to do, or otherwise hinders, obstructs, or
delays the' accountant in the performance of his
duties or the exercise of his powers under this section,
he shall be guilty of an offence and shall be liable

to the penalty provided under subsection six of this:

section.

Any such offence shall also be professional mis-

conduct.
(4) No accountant appointed to make any

examination of accounts for the purposes of this"

section shall communicate that fact or any matter
which may come to his knowledge in the course of
such examination to any person e\cept in the course
of his report to the council.

No assistant of any such accountant shall commu-
nicate the faet of the appomtmen’c of such accountant

or any matter which may come to his l\nowledde_

in

13
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in the course of the examination to any person except
to the accountant appointed to make the examina-

tion, or, if so required, to the council.
(5) Tt shall not be lawful for any member of
b the council or any of its officers to publish, except
to the Court or to the couneil, or to the Statutory
Committee, any information disclosed in such report.
(6) Every person who commits a breach of
any of the provisions of this section shall, in addition
10 to any other proceeding, penalty or punishment to
which he may be liable, be liable on summary con-
vietion to a penalty not exceeding £ty two hundred

pounds.

5. The Principal Act is further amended by inserting rurther amend-
15 after Part VIII, as inserted in the Principal Act by this Ko 2s, 1s0s.
- . Act, the following new Part:— e New Part IX.

PABT IX. | T iyl

Annual practising certificates.

66. It shall be the duty of the council to keep a goyof
20 roll of practising solicitors and to issue certificates solicitors.
to persons who are entitled to take out certificates 3} Geo. V
‘ 0.46
authorising them to practise, and for the purposes (qQ.),s.25.
of this Part any reference to a solicitor or practising
solicitor shall include a solicitor employed as a clerk
by another solicitor.
67. No solicitor shall on or after the first day of solicitor's
July, one thousand nine hundred and thirty-five, act practising
: : 98 : certificate.
or practise as a solicitor unless he has then in force ;,
a certificate in the prescribed form that he is entitled s.26 (1).
30 to practise as a solicitor.

68. Every person who after the thntleth €85 Dersons
of June, one thousand nine hundred and thirty-five, practising
directly or indirectly acts or practises as a solicitor Z‘Zfﬁ%‘;;m
without having at the time a certificate then in force rvia. s 27.

35 issued by the council shall be guilty of an offence,
and shall, in addition to any other proceedings,
penalty or punishment to which he may be liable,
be liable on summary convietion to a penalty not
exceeding fifty pounds.

o
Qe

69.
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s 69. The annual practising fee, which shall be paid Fee.
to the Institute, shall be—

(a) for every solicitor who for the time being is
) engaged in the practice of his profession
b} either on his own account or in partnership
with any other solicitor, the sum of two
guineas; and
(b) for any solicitor who is not so engaged, the
sum of one guinea;

10 and every solicitor who holds a praetising certificate (i
shall, while such practising certificate remains in
foree, be entitled to be a member of the Institute
without payment of any further fee or subseription.

70. Subject to this Act, on payment by the appli- Application
15 cant of the prescribed P1‘actising fee and on being fs"srui’:)‘}
satisfied that the prescribed contribution to the fund certificate.
and any levy then payable under this Act by him has il G;g-v
been paid, the council shall— Oa Q)

(a) on application by a duly enrolled practising
20 solicitor issue to him a certificate in the
preseribed form which shall be in force from
the first day of July next after the date
of such certificate until the thirtieth day of
June following;

25 (b) on application by a duly enrolled solicitor
: who shall not have practised as a solicitor
prior to the date of such application, accom-
panied by a declaration by the applicant in
the prescribed form, issue to him a certifi-
30 cate in the preseribed form which shall be
in force from the date of such certificate
until the thirtieth day of June next follow-
ing such date;

(¢) on application by a duly enrolled solicitor
35 who shall have been, but at the date of such
application is not, in practice as a solieitor, -
accompanied by a declaration by the appli-
cant in the preseribed form, issue to him-
a certificate in the preseribed form which
shall
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shall be in force from the date of such
certificate until the thirtieth day of June
next following such date.

71. The council may refuse to issue a certificate
and may cancel a certificate when issued under the
foregoing provisions of this Part if the applicant for
or holder of such certificate, as the case may be,
shall—

(a) be in prison;

16

Grounds for
refusing
certificate.
8. 29.

21 Geo. V
No. 46 (Q.),

(b) have failed to comply with any statute, .

regulation or order relating to his trust
funds or the trust funds of any partnership
of which he was a member at the time, and
such failure still continues;

(¢) have when called upon by the council so
to do failed to give a satisfactory explana-
tion touching any matter relating to his
conduct as a solicitor, and such failure still
continues;

(d) be in any way in default under any of the
provisions contained in this Aect;

(e) be sharing in contravention of section 40F of
‘this Act with an unqualified person receipts
from a business of a nature usually per-
formed by a practising solicitor.

If the council shall refuse to issue or shall cancel
such certificate it shall, if so required by the appli-
cant or holder, as the case may be, within fourteen
days from the date of such refusal or cancellation,
state in writing the grounds for such refusal or
cancellation.

72. In case the council shall refuse any application
for a certificate, ¢r ghall cancel any such certificate,
the applicant or the holder, as the case may be, may
appeal to the Court or to a judge in chambers, who
may make such order in the matter as to the Court
or judge may seem fit.

In the case of an appeal against a refusal the
appellant shall, pending the disposal of the appeal,
be deemed to hold a practising certificate. In the

case

Appeal.
Ibid. s. 31.
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-ase of an appeal against a cancellation the cancel-
lation shall be suspended pending the disposal of
the appeal.

73. No solicitor acting for a client shall on or after
the first day of July, one thousand nine hundred and
thirty-five, commence, prosecute, defend, or carry
on any action or suit or any proceedings in any court
without having previously obtained a practising cer-
tificate which shall be then in force, or shall be
capable of maintaining any action or suit for the
recovery of any fee, reward or disbursement for or
in respect of any business, matter or thing done by
him as a solicitor whilst he shall have been without
such practising certificate.

74. No person acting as a solicitor for a client
on or after the first day of July, one thousand nine
hundred and thirty-five, without having previously
obtained a practising certificate which shall be then
in force, shall be capable of maintaining any action
or suit for the recovery of any fee, reward or dis-
bursement for or in respect of instructions for, or
drawing, preparing, engrossing, stamping, register-
ing, or recording any deed, document, or instrument,
whilst he shall have been without such practising
certificate.

6. The Principal Act is further amended by inserting
after Part IX, as inserted in the Principal Act by this
Act, the following new Part:—

PART X.
The Solicitors’ Statutory Committee.

75. (1) There shall be a committee of the council
to be called ‘¢ The Statutory Committee of the Incor-
porated Law Institute of New South Wales >’ (here-
inafter referred to as the ‘‘Statutory Committee ’’)

for the purpose of hearing charges of professional

misconduct upon the part of solicitors, whether such
solicitors are members of the Institute or not.

231—B (2)

17
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(2) The Statutory Committee shall consist of
not less than three and not more than five members
who at the time of their appointment shall be mem-
bers of the eonnedt or ex members theresf institute
and shall be practising solicitors of not less than
seven years’ standing.

(3) The members shall be appointed by the
Chief Justice frem the preseribed number of persons
nominated by the eonnett and shall hold office for a
term of three years.

Any member being st a member of the eounneil
shall be eligible for re-appointment.

(4) Any casual vacancy in the Statutory Com-
mittee shall be filled by the appointment thereto by
the Chief Justice of some eligible person frem the
preseribed nmmher of persons nominated by the
2eunert and such person shall hold office for the
remainder of the term of office of the member whose
seat has become vacant.

(5) The Statutory Committee shall appoint one
of its members to be the chairman thereof for such
period as it thinks fit.

(6) A quorum of the Statutory Committee
shall consist of three members thereof.

(7) The continuing members of the Statutory

Committee may (provided there is a quorum)- act -

notwithstanding any vacancy in their body.

No act done by or by the authority of the Statutory
Committee shall be invalid in consequence of any
defect that is afterwards discovered in the appoint-
ment or qualification of the members or any of them.

(8) A member of the S’mtutm) Committee may
retire from his office upon giving one month’s notice
in writing to the seeretary of lns intention so to do,
and such resignation shall take effect upon the
expiration of such notice or its earlier acceptance by
the council.

(9) The office of a member of the Statutory
Committee shall ipso facto be vacated—
(a) if he dies; or

(b)

18
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(b) if he becomes of unsound mind; or

(¢) 1f he ceases to be a member of the Institute;
or

(d) if he becomes bankrupt or makes any
arrangement or composition with his credi-
tors; or

(e) if he is convicted of an offence under this
Act; or : : '

(f) if by resolution of the council he is required
to resign’

Provided that if any such vacancy shall occur
during the hearing of any charge, question or'matter
such hearing may be continued and an order made
thereon by mnot less than three of the remaining
members of the Statutory Committee before whom
such hearing was commenced and continued prior
to such vacancy.

(10) When any charge, question or matter is
heard by and before three or more members of the
Statutory Committee, and such members are divided
in opinion as to the decision to be given on any point
arising during the hearing or as to the order to
be made on such charge, question or matter, such
point or order shall be decided or made according
to the opinion of the majority of such members, if
there be a majority, but if such members are equally
divided in opinion, then the opinion of the chairman
of the Statutory Committee if he is one of such mem-
bers, or if he is not, the opinion of the member
appointed by the members taking part in such %waring
to act as chairman on such hearing, shall prevail.

76. (1) The Court, or a judge, or the council
of its own motion may refer to the Statutory Com-
mittee for enquiry any question as to the professional
misconduct of any solicitor which appears to the
Court, judge or council to require investigation.

(2) (a) Any person feeling aggrieved by
reason of the alleged professional misconduct of any
solicitor may, whether the matter charged was com-
mitted or suffered before or after the commence-
ment of the Legal Practitioners (Amendment) Act,
19395,

19
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1935, by himself or his agent make a charge thercof
in writing to the council.
(b) The council may require—
(i) further particulars of any charge;
(ii) any charge to be verified by statutory
declaration.
The council may refer any such charge to the

Statutory Committee for enquiry.

(3) The council may either at the request of
the Statutory Committee or of its own motion employ
counsel and solicitors to assist the Statutory Com-
mittee in the investigation of any matter referred to
the Statutory Committee.

(4) The Statutory Committee may by writing
under the hand of the chairman summon before it
any solicitor in respect of whose conduct any matter
has been referred to it or a charge has been made,
and may enquire into such matter or charge.

(5) The Statutory Committee may in like man-
ner summon to appear before it the complainant
and any person who may in its opinion be able to give
evidence or produce documents touching the matter
in question, or whom the complainant or the solicitor
may desire to call as a witness.

(6) The provisions of sections seven, eight,
nine, ten, eleven and twelve and of Part IIT of the
Royal Commissions Aect, 1923-1934, shall apply
mutatis mutandis to and with respect to the inquiry,
and every member of the Statutory Committee shall
as such have the same protection as a commissioner
appointed under that Act.

(7) A solicitor summoned before the Statutory
Committee or a complainant may be represented by counsel
or solicitor.

—_

77. (1) Subject to the following provisions of this

Part, every charge or question as to the professional

misconduct of any solicitor referred to the Statutory
Committee shall be heard by the Statutory Committee

: «in. accordance with the rules to be made under the
authority of this Part, and the Statutory Committee

shall, subject to such rules, upon every such hearing

have power after hearing the case to make any such

order as to striking off the roll or suspending from
practice either conditionally or otherwise the solicitor
to

20

Jurisdietion
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Committec.
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No. 14 (Q.),
8.5 (3) (a)
() (e) (d).
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to whom such hearing relates, or the imposing on him

21

of a fine not exceeding two hundred pounds, or as to the

payment by any party of costs or otherwise in rela-
tion to the case as before the commencement of the
Legal Practitioners (Amendment) Aect, 1935, the
Court would have had power to make in accordance
with the authority and practice of the Court.

(2) Every order made by the Statutory Com-
mittee shall be signed by the chairman or by the
member acting as chairman and shall be prefaced by
a statement of the findings of the Statutory Com-
mittee in relation to the facts of the case and shall
be filed with the Prothonotary.

(3) Every order made by the Statutory Com-
mittee shall as soon as the same shall have been filed,
be acted upon by the Prothonotary and be enforce-
able in the same manner as a judgment or order of
the Court to the like effect.

(4) The file of orders made under this Act
shall, during office hours, be open for the inspection
of any person on payment of such fee, if any, as may
be prescribed by rules of court.

78. An appeal to the Court from any order of the
Statutory Committee made under the powers of this
Act shall lie at the instance either of the apﬁl-&e&nt
complamant or of the solicitor or of the council.

Every such appeal shall be in the nature of a re-
hearing and shall be made within such time and in
such form and shall be heard in such manner as
shall be preseribed by rules of court in that behalf
to be made under the authority of this Act.

The court or a judge may order that any order made
by the Statutory Committee shall be stayed pending the
disposal of an appeal therefrom upon such terms as shall
seem just.

79. Nothing in this Act contained shall 1)1e]udlce
diminish, or affect the jurisdiction, powers and
authorities which are exercisable by the Court over
solicitors.

80. Every court of law shall take judicial notice of
the appointment of the Statutory Committee and
of the chairman and of each member thereof and of
the signature of the chairman and of any member
acting as chairman thereof. 81.

Appeal.

18 Geo. V
No. 14 (Q.),
00 (4).

i

Savmg of
powers of
Court.
Ibid. s. 5.
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81. The Judges of the Supreme Court, or any
three of them, may from time to time on the recom-
mendation of the council make rules of court—

(a) for regulating the practice and proceedings
b of the Statutory Committee, including the
awarding of costs by such Committee, the
taxation thereof by the taxing officer of the
Court, and the recovery of same by execu-
tion or otherwise;

1) (b) for. conferring upon the Statutory Com-
mittee any further powers necessary or
convenient for the due fulfilment of its
functions;

(¢) for carrying into effect the provisions of
15 this Aet relating to the Statutory Committee
and its functions;

and may in like manner amend or rescind such rules.

All such rules shall be promulgated in like manner

and thercupon have the like force and effect and be

20 subject to the like disallowance upon being laid

before both Ilouses of Parliament as rules of court

made under and in pursuance of the Supreme Court
Procedure Act, 1900.

7. The Principal Act is further amended by inserting
25 after Part X, as inserted in the Principal Act by this
Act, the following new Part:—

PART XI.

Miscellaneous.
82. (1) The Iustitute shall, in addition to its
30 existing powers and functions, have the following

powers and functions, that is to say:—

(a) to take such steps as in the opinion of the
council may be necessary or proper for or

ance with this Act of any charge or question
as to the professional misconduct of any
solicitor;

(b)

with respect to the investigation in accord-

Rules of
court,

cf.:18 Geo.
V No. 14
(Q),8.5
(8)-
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(b) to institute prosecutions and other proceed-
ings for the breach of any of the provisions
of this Act or of any rule or regulation made
thereunder;

(¢) to oppose any application for admission as
a solicitor or for restoration to the roll of
solicitors or any application by a solicitor
for leave to employ any person;

(d) to employ any Dbarrister or solicitor to
appear before any court in any .of the
matters referred to in this section.

(2) Any prosecution or proceeding referred
to in paragraph (b) of subsection one of this section
may b;mstltutod in the name of the Institute by the
President or any Vice-president or by any other
person duly authorised by the council in that behalf.

Every such prosecution or proceeding shall, unless
it is proved to the contrary, be deemed to be insti-
tuted by and on behalf of the Institute.

83. The council may employ any barrister or
solicitor to appear before any court in any matter
affecting the Institute or the members thereof, or
in which the Tustitute is directly or indirectly con-
cerned or interested, and any barrister or solicitor
so employed shall have audience in any court in any
such matter.

84. (1) Any sum of money whatever payable to
the Institute under this Aet may be recovered as a
debt due to the Institute.

(2) All moneys, including penalties recovered
or received by the Institute pursuant to the pro-
visions of this Act other than contributions to and

23

Act No.
3714
(Vie.),
s. 14,

Legal assisb-
ance.
Ibid. s. 13.

Recovery of
moneys.

levies made in respect of the Solicitors’ Fidelity

Guarantee Fund, shall be paid to the Institute and
become part of the general funds of the Institute.
85. Any minutes of any proceedings at any meet-
ing of the Institute or of the council or of any com-
nittee of the council or of the Statutory Committee
signed by any person purporting to be the chalrman
of the meeting and purporting to be so signed either
at

Mectings
and
minutes.

ef. Ibid. s.
26 (2).
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at the meeting at which such proceedings took place
or at the next ensuing meeting, and any document
purporting to be a copy thereof or an extract there-
from and purporting to be signed by the President
) or a Vice-president of the Institute in the case of
’ minutes other than those of the proceedings of the
Statutory Committee or by the chairman of the
Statutory Committee or by the member acting as
chairman of the Statutory Committee in the case of
10 minutes of the proceedings thereof shall, without
further proof, be admissible in evidence in all pro-
ceedings before any court or any person acting
judicially within the meaning of the Evidence Act,
1898; and until evidence is given to the contrary
156 every meeting in respect of the proceedings of which
the minutes have been so made shall be deemed to
have been duly convened and held and all the mem-
bers thereof to have been duly qualified, and when
such proceedings are proceedings of any committec
20 of the council or of the Statutory Committee, until
the contrary is proved any such committee of the
council or the Statutory Committee (as the case
may be) shall be deemed to have been duly and regu-
larly constituted and to have had power to deal with
25 the matters referred to in such.proceedings. :
86: Where a sohettor acting for a ehent who is 8ot Duty-of
a solieitor beeomes aware in the eonrse of his praetiee solieitors-to
of faets or eircumstances which give rise in his mind port
to & reasonable suspieion that the trust funds of - DUO
30 seome other solieHor are not in order it shal be hiS fundate
duty 45 report i weitine sueh faets and eirenm- Institute:

35 The Institate; atter considering the report; may
refer the same to the Statntory Committee to be

Failure by a solieitor to comply with the provisions
40 conduet and shall be punishable aceordinehy
&% 86.
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8% 86. (1)

For the purposes of this Act the council

may make regulations for all or any of the following

purposes :—

(a) (1)

(ii)

as to the opening and keeping by solici-
tors of accounts at banks for clients’
moneys;

as to the keeping by solicitors of ac-
counts containing particulars and in-
formation as to moneys received, held
or paid by them, for or on account of
their clients;

(iii) empowering the council to take such

action as may be necessary to enable
them to ascertain whether or not the
regulations made under subparagraphs
(i) and (ii) of this paragraph are being
complied with;

regulating in respect of any other
matter the professional practice, con-
duct and discipline of solicitors:

Provided that regulations made
under subparagraphs (i) and (ii) of
this paragraph shall apply only to a
practising solicitor in the course of his
practice as such;

preseribing the amount of the annual
contributions to the fund to be paid by
solicitors with respect to whom this Act
applies;

providing for the method of payment
and recovery of any fee, contribution or
levy;

25

Coungil
may make
regulations,
ef. 21 Geo.
'V No. 46
(Q.), s. 34.
ef. 23 &M
Geo. V,

e. 24, s 1.

(iii) preseribing forms of notice to be given .

by and to the council in respect of

claims against the fund;

preseribing the duties and fees of

accountants appointed to conduct an

examination of any accounts pursuant
to

(iv)
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to section sixty-five of this Aect, and
prescribing also the duties of the
solicitor concerned in relation thereto
and the circumstances in which such
solicitor may be required to pay the cost
of such examination;

Cr.

(v) preseribing forms of certificates to be
issued to persons practising or entitled
to practise as solicitors and of declara-

10 tions, applications, notices and docu-
ments to be used in relation to any
application or refusal of any applica-
tion under this Act;

(vi) prescribing the evidence to be furnished
15 that a person has been admitted to
practise or is still practising or has
ceased practising or has continued or
discontinued practising as a solicitor,
or a§ to the reason of any person dis-
20 continuing practice, and generally for
the obtaining of information which may
be considered necessary or reasonable
for the purposes of determining the
merits of applications for certificates or
25 matters in relation thereto;

(vii) all matters or things required or per-
mitted by Parts VII, VIII and IX of
this Act to be prescribed;

(viii) generally, for such other matters as

30 may be considered necessary for the
purpose of giving full effect to the

intent of Parts VII, VIII and IX of

this Act;
(ix) imposing penalties not exceeding fifty
35 pounds for any contravention of the

regulations made under this section.

(2) The Council may amend or rescind any,
regulation made under this section.

(3)
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(3) The regulations and any amendment or
rescission thereof made under the authority of this
section shall—

(a) be submitted to the Governor for his
approval ;

(b) when approved by the Governor be pub-
lished in the Gazette;

(¢) take effect from the date of publication or
from a later date to be specified in the
regulations;

(d) be laid before both Houses of Parliament
within fourteen sitting days after publica-
tion if Parliament is then in seszion, and if
not, then within fourteen sitting days after
the commencement of the next session.

(4) If either House of Parliament passes a
resolution of which notice has been given at any time
within fifteen sitting days after any regulation has
been laid before such House (11<a110\v1ne, any regula-
tion or part thereof, the regulation or paxt shall
thereupon cease to have effect.

(5) Any penalty imposed by the regulations
may be recovered in a summary manner before a
stipendiary or police magistrate or before two
justices.

8. The Principal Aect is further amended—

(a) by inserting next after seetion thirteen  the
following new section :—

13a. (1) A conveyancer who has attained the
age of thirty years and is desirous of being
admitted as a solicitor shall not be required to
pass any examination before entering into
articles of clerkship, or to serve under snch
Carticles for more than four years.

)
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(2) A conveyancer who has attained the
age of thirty years and is desirous of being ad-
mitted as a solicitor and who—

(a) has for at least five years since he became
entitled to practise as a conveyancer been
a managing clerk in the office of a solicitor
practising in New South Wales; or

(b) has for at least ten years practised as a
conveyancer in New South Wales; or

~(e) has for at least ten years since he became
entitled to practise as a conveyancer been
employed in New South Wales, whether
in the Public Service or otherwise, in work
relating to conveyancing or to documents
of title,

shall not be required to enter into or serve under
any articles of clerkship.

(3) Subject to the provisions of this sec-
tion a conveyancer who is desirous of being
admitted as a solicitor and who has passed the
final law examination presecribed for the admis-
sion of solicitors or some examination preseribed
as equivalent thereto, in all subjects prescribed
for that examination except the subjects which
at the commencement of the Legal Practitioners
(Amendment) Act, 1935, are comprised within
the section of such examination dealing with the
Law of Property and the principles of Con-
veyancing and who has otherwise complied with
such conditions as are prescribed, and who satis-
fies the Court that he is a fit and proper person
to be admitted to practise as a solicitor, shall,
upon having his name on his own application
removed from the roll of conveyancers, be

‘entitled to be admitted as a solicitor.

(4) This section shall apply to convey-
ancers to whom a certificate has been granted
either before or after the commencement of the
Legal Practitioners (Amendment) Act, 1935.

(b)
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(h)

(c)

by inserting in section fifteen after the words

S s 2 513 hi 19::¢h
matters and proceedings in which he ’’ the

words ‘‘or his partner ex his employer’’;

by inserting next after section twenty the follow-
ing new sections :—

20a. (1) A certificate to practise as a con-
veyancer shall not be granted after the com-
mencement of the Legal Practitioners (Amend-
ment) Aect, 1935, except in the case of an
applicant who has made an application under
section seventeen of this Act before such com-
mencement or within six months thereafter, and
who has passed the examination prescribed by
such section within twelve months after such
commencement.

(2) Subsection one of this section shall
not extend to the case of a person whose name is
restored to the roll of conveyancers.

208. (1) The court shall have and shall be
deemed always to have had the like summary
jurisdiction over a conveyancer as it has over a
solicitor, including power to remove his name
from the roll of conveyancers and to cancel his
certificate to practise as a conveyancer, or to
suspend him from practice for any period.

(2) The court may if it thinks fit restore
to the roll of conveyancers the name of any
person whose name has been removed therefrom
either before or after the commencement of this
Act.

by inserting next after section thirty-nine the
following new section:—

39a. (1) Any court in which a solicitor has
been employed to prosecute or defend any action,
suit, matter or proceeding, may at any time
by order declare the solicitor entitled to a charge

on

29
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(Right of
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on the property recovered or preserved through -

his instrumentality for his taxed costs in refer-

ence to that action, suit, matter or proceeding, -

and may make such orders for the taxation of
the said costs and for raising money to pay, or
for paying, the said costs out of the said pro-
perty as to such Court seems fit.

(2) Subject to this section, all convey-
ances, assurances and acts done to defeat, or

. operating to defeat, that charge shall, except in

the case of a conveyance or assurance to a bona
fide purchaser for value without notice, be void
as against the solicitor.

(3) No order shall be made if the right
to recover the cost is barred by any statute of
limitations.

(4) Where land is affected by the order
the provisions of subsection two of this section
shall not apply until the order is registered
in cases where the land affected is not under
the provisions of the Real Property Act, 1900,
in the Register of Causes, Writs and Orders
affecting land kept in the office of the Registrar-
(teneral pursuant to Part XXIII of the Con-
veyancing Act, 1919-1932, and the provisions of
Division 1 of that Part shall apply to and in
relation to such order, and where the land is
under the provisions of the Real Property Act,
1900, the order may be registered under that
Act in the manner prescribed by regulations
under the Conveyancing Aect, 1919-1932.

(5) This section shall extend to cases
in which the employment of the solicitor was
before the commencement of the Legal Prac-
titioners (Amendment) Aect, 1935, and the costs
or any part thereof were earned prior to such
commencement, as well as to cases in which the
employment of the solicitor was and the costs
were earned after such commencement.

O
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9, The Principal Act is further amended by omitting Further amend-

‘ . . . 5 nt of Act
Part VI and by inserting in lieu thereof the following No. 2, 1s0s.
new Part:—
PART VI. Substi-
; oo tuted
5 Unqualified practitioners. Part VI
40. No person shall be qualified to act as a solicitor gggllggﬁ
unless— practising

(a) his name is on the roll of solicitors; and ~ ***° b

(b) after the thirtieth day of June, one thousand
10 nine hundred and thirty-five, he has in force
a practising certificate.
A person who is not so qualified is in this Part
referred to as an unqualified person.
40a. (1) No unqualified person shall act as a uUnquali
K solicitor, or as such issue out any writ or process, or bzt
commence, carry on or defend any action, suit or solcitor.
other proceeding, in the name of any other person 22&23
or in his own name, in any court of civil or eriminal S’lf"S,y A
jurisdiction, or act as a solicitor in any cause or "
20 matter, civil or eriminal to be heard or determined v
before any such court in New South Wales.
(2) If any person contravenes the provisions
of this section, he shall be guilty of an offence and
of contempt of the court in which the action, suit,
26 cause, matter or proceeding in relation to which he
so acts is brought or taken and may be punished
accordingly, and shall be incapable of maintaining
any action for any costs in respect of anything done
by him in the course of so acting, and shall, in addi-
30 tion to any other penalty or forfeiture and any dis-
ability to which he may be subject, be liable for each
such offence to a penalty of fifty pounds to be re-
covered, with full costs of action, by action brought
in the Supreme Court or in any district court, by the
35 Institute. : s
40B. (1) Any unqualified person who— Tilegal irae-

(a) pretends to be, or takes or uses any name, s
title, addition or description implying that 111?36.1?(‘22)
he is qualified or recognised by law as quali- s.6. 1

40 ~ fied to act as a solicitor; or

(b)
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(b) holds himself out to be or advertises or
represents himself as qualified to act as a
solicitor, :

shall be guilty of an offence and shall be liable on
summary conviction to a penalty not exceeding fifty
pounds for each such offence.

(2) Any person, not being a barrister, or a
person qualified to act as a solicitor, who holds him-
self out or advertises or in any way represents
himself as competent or qualified to act in or in con-
nection with the carrying out of the functions of a :
legal adviser or practitioner, or who permits or
suffers his name to be in any such way used by any
other person, shall be guilty of an offence and shall
be liable on summary conviction to a penalty not

“exceeding fifty pounds for each such offence.

40c. (1) Any person not being a barrister, or a certain per-
person qualified to act as a solicitor, who for or in sousonly
expectation of any fee, gain or reward, either directly ﬁgfv’:;nces,
or indirectly as principal, draws, fills up, or prepares ete.
any will or other testamentary instrument, or any
instrument creating or regulating rights between
parties, or relating to real or personal property, or
any legal proceeding, shall be guilty of an offence,
and shall be liable on summary conviction to a
penalty not exceeding fifty pounds for each such
offence. LA
(2) This section shall not extend to—
(a) any public officer drawing or preparing
instruments in the course of his duty; or
(b) any person employed merely to engross any
such instrument or proceeding; or
(e) any land agent in respect of any instrument
which he is entitled to draw, fill up, or pre-
pare and charge for, under the Land Agents
Act, 1927 ; or
(d) any conveyancer in respect of any instru-
ment which he is authorised to draw, fill up,
or prepare, by law or by virtue of the certi-
ficate granted to him under section nineteen
of this Act. :

'

" ~ 40p.
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40p. Any person, not being a barrister, or a person
qualified to act as a solicitor, who, for or in
expectation of any fee, gain or reward, either directly
or as an agent of any other person, whether a person
qualified as abovementioned or not, takes instruec-
tions for, or draws or prepares any papers on which
to found or oppose the grant of probate or letters of
administration shall, without prejudice to any
liability or disability to which he may be subject
under any other section of this Aect, or under any
other Act, be guiity of an offence and shall be liable
on summary conviction to a penalty not exceeding
fifty pounds for each such offence.

40k, If any act is done by a body corporate or by
any director, officer or servant thereof of such a
nature or in such a manner as to be calculated to
imply that the body corporate is qualified or recog-
nized by law as qualified to act as a solicitor, the
body corporate shall be liable on summary conviction
to a fine not exceeding one hundred pounds for each
such offence, and in the case of an act done by a
director, officer or servant of the corporation he also
shall be liable on summary conviction to a penalty
not exceeding fifty pounds for each such offence.

40r. Save in the cases and subject to the conditions
prescribed no solicitor shall share receipts from a
business of a nature usually performed by a practis-
ing solicitor with an unqualified person.

(2) Where it appears to the Court or to the
Statutory Committee, as the case may be, that a
solicitor has acted in contravention of this section
his name may be struck off the roll of solicitors.

(3) This section shall not apply to or affect
any lawful arrangement existing on the twenty-
fourth day of January, one thousand nine hundred
and thirty-five, between a solicitor and his managing
clerk with regard to the emolument of such clerk
where such arrangement does not constitute a part-
nership, and where the fact of such arrangement is
notified to the Institute within three months after
the commencement of this Act.

231—C : Any

33
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Any such arrangement shall be notified to the
Institute in the preseribed manner.

406. (1) No solicitor shall, in connection with his
practice as a solicitor, without the written per-
mission of the Institute, which may be given for such
period and subject to such conditions as the Insti-
tute thinks fit, employ or remunerate any person who
to his knowledge has been struck off the roll of any
Court within the British Empire or who is disquali-
fied from practising as a solicitor by reason of the
fact that his name has been struck off the roll, other-
wise than at his own request, or is suspended from
practising as a solicitor.

(2) A solicitor aggrieved by the refusal of
the Institute to grant any such permission as afore-
said, or by any conditions attached by the Institute
to the grant thereof, may appeal to the Court which
may confirm the refusal or the conditions, as the
case may be, or may grant such permission for sucn
period and subject to such conditions as the Court
thinks fit.

(3) If any solicitor acts in contravention of
the provisions of this section or of the conditions
subject to which any permission has been given
thereunder, his name may be struck off the roll of
solicitors or he may be suspended from practice
for such period as the Statutory Committee or the
Court, as the case may be, think fit.

(4) Nothing in this section shall apply to the
case of a solicitor who prior to the commencement
of the Legal Practitioners (Amendment) Act, 1935,
has obtained the permission of the Court to his
employing a person disqualified as aforesaid.

40m. Any person who has been struck oft the roll
of any Court within the British Empire or who whilst
he is disqualified from practising as a solicitor by
reason of the fact that he has been struck off the
roll otherwise than at his own request, or is sus-
pended from practising as a solicitor, seeks or
accepts employment by a solicitor in connection with
that

34
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that solicitor’s practice, without previously inform-
ing him that he has been so struck off or that he is
so disqualified as aforesaid, shall be guilty of an
offence and shall be liable on summary conviction
to a penalty not exceeding ten pounds for each such
offence.

401. For the removal of doubt it is hereby declared Bodies
that in sections 40a, 408, 40c, and 40p of this Act corporate.
reference to an unqualified person or to a person
includes a, reference to a body corporate.

o Bhe Prdrebsad et b Sethes srencked amendment
of-Aet-No:
221898,
fa—hy omittine {from seetion four the words See d
Heleeted by the practising barristers™ and B¥ (Bawmisters
t Hine i Hen thereof ‘‘appeinted by the Admissien
Conovnorl Board:)

)
by omithing from subsection one of seeton Neo-5.
five the words “nor any meeting of the bar (Meetings):
$or the cleetion of speh bao mremthess of the (Honsa-
Board quential:)
Gi—by omittine from subseetion three of the

3 10. The Principal Act is further amended— ooy i e
R No. 22, 1898,
(a) by omitting from section one the words and Bee1.
figures ‘‘ Part IV—Conveyancers—ss. 16-20 ”’ i(nlzi'ifig‘t‘s)
and by inserting in lieu thereof the words and |
figures ¢“ Part IV—Conveyancers—ss. 16-20B *?;
(b) by omitting from the same section the words and
figures ¢ Part VI—Unqualified Practitioners—
s. 40 ?? and by inserting in lieu thereof the words
and figures ‘¢ Part VI—Unqualified Practi-
tioners—ss. 40-401 ’7;
(¢) by inserting at the end of the same section the
following headings and subsection:—
PART VII—Trust accounts—ss. 41-44.

PART
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|26, 3d.]

PART VIII—The  Solicitors’ Fidelity
Guarantee Fund—ss. 45—65.

PART IX—Annual practising certificates—
ss. 66-74.

PART X—The Solicitors’ Statutory Com-
mittee—ss. T5-81.

PART XI—Miscellaneous—ss. 82—87.

(2) This Act shall be read and construed so
as not to exceed the legislative power of this
State to the intent that where any provision of
this Act or the application thereof to any person
or circumstances is held invalid the remainder
of this Act and the application thereof to other
persons or circumstances shall not be affected.

syduey: Alfred James Kent, 1.8.0., Government Printer—1985.
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This PuBLic By originated in the LEGISLATIVE ASSEMBLY,
and, having this day passed, is mow ready for presentation fo the
LecisnaTive CouNciL for its concurrence.

W. R. McCOURT,
Clerk of the Legislative Assembly.

Legislative Assembly Chamber,
Sydney, 12 February, 1935.

The LucisLaTive CouNciL has this day agreed to this Bill with
Amendments.

for the Clerk of the Parliaments.
Legislative Council Chamber,
Sydney, February, 1935.
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An Act to amend the law relating to legal
practitioners; to make provision with
respect to the keeping and examination of
accounts of solicitors and conveyancers; to
make better provision ior the investigation
of charges of professional misconduct; to
provide for the establishment and adminis-
tration of a solicitors’ fidelity guarantee
fund; to provide for the issue of annual
practising certificates; to provide for
admission of conveyancers as solicitors and
to discontinue the grant of certificates to
persons to practise as conveyancers; te
make—further—provision—— as——to—the——Barristers |
Admission—Beard; and for these and other |
purposes to amend the Legal Practitioners
Act, 1898, and certain other Acts; and for

purposes connected therewith.
52389 231—A ‘BE

Nore.—The words to be omitted are_ruled through ; those to be inserted are
printed in black letter,
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BE it etiacted by the King's Most Excellent Majesty,
by and with the advice and consent of the Legis-
lative Council and Legislative Assembly of New South
Wales in Parliament assembled, and by the authority of

5 the same, as follows :—

1. (1) This Act may be cited as the ‘‘ Legal Prac- Short title,
titioners (Amendment) Act, 1935.”’ gggggﬁind
(2) The Legal Practitioners Act, 1898, is referred ment.

to in this Act as the Principal Act.
W (3) The Principal Act, as amended by this Act,
may be cited as the Legal Practitioners Act, 1898-1935.
(4) This Act shall commence upon a date to be ap-

pointed by the Governor and notified by proclamation
published in the Gazette.

15 2. The Principal Act is amended— A
1898.

(a) by inserting in section three next after the See.3.
definition of ‘¢ Barrister ’’ the following defini- t(if,ll‘ff;rp’et""
tions :—

¢ Chief Justice ’” means the Chief Justice of
20 the Court and includes an Acting Chief
Justice, and in the absence from duty of
the Chief Justice and Aecting Chief Justice
means the senior puisne judge of the
Court.

25 ¢ Conveyancer ’’ means a certificated convey-
ancer to whom a certificate has been
granted under this Act.

¢ Council ” means the council of the Institute.
(b) by inserting in the same section after the defini-

0 tion of ¢“ Court ”’ the following definition:— .f
¢¢ Institute > means the Incorporated Law t
Institute of New South Wales. i

(¢) by inserting in the same section after the defini-
tion of ‘“ Judge ’’ the following definitions:—

35 ¢ Moneys *’ includes an instrument for the
payment of money in any case where the
instrument may be paid into a bank.

“ Moneys
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ing next after Part VI the following new Part:—

¢“ Moneys received for or on behalf of any
person ’’ includes moneys held for or on
behalf of any person whether originally
received for or on his behalf or not.

‘¢ Part »’ means Part of this Act.

(d) by omitting from the same section the definition
of ““ Prescribed ’’ and by inserting the following
definitions :—

¢ Prescribed >’ means prescribed by this Act
and in Parts I to VI, both inclusive, and
Parts X and XI by rules of Court and in
Parts VII, VIII and IX by regulations
made pursuant to this Aet.”

¢ Seceretary ’’ means the secretary for the
time being of the Institute and includes
any deputy or person temporarily fulfil-
ling the duties of his office.

..(e) by inserting in the same section at the end of the
definition of ‘¢ Solicitor ”’ the words ‘‘ and in
Parts VII, VIII, IX, X, and XI of this Act
includes a conveyancer ’’;

 (f) by inserting in the same scctlon next after tho
definition of ‘‘ Solicitor ’’ the following new
definition :—
“ The Fund »’ means the Solicitors’ Fidelity
Guarantee Fund established pursuant to
this Act.

- The Principal Act is further amended by insert-

PART Vi
Trust accounts.

41. (1) All moneys received for or on behalf of
any person by any solicitor shall be held by him
exclusively for such person, to be paid to such person,

or to be dishursed as he directs, and until so paid 46

or disbursed the moneys shall be paid into a bank in

New South Wales to a trust account, whether general

or separate,., ., :
(2)

Further amend-

' ment of Act

No. 22, 1898.
New Part ¥II,
1

Payment
into bank.
1931, INa, 46
(N.Z.), ¢
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(2) The moneys shall not be available for the
payment of the debts of the solicitor to any other

creditor of the solicitor, or be liable to be attached or
taken in execution under the order or process of any: «

Court at the instance of any such other creditor.

(3) Nothing in this section shall be construed
to take away or affect any just claim or lien which
any solicitor may have against or upon any of the

“moneys, and nothing in this section shall apply to

moneys receivable by a solicitor for or on account of
legal costs, whether already due or to accrue due.

42. Every solicitor shall keep accounts of all
moneys so received by him in such a manner as to
disclose the true position in regard thereto, and to

Keeping of
accounts.

enable the account to be conveniently and properly

", audited.

" 43. Wilful failure by any solicitor to comply with

any provision of section forty-one or section forty-
two of this Act shall be professional misconduct.

" 44. (1) Subject to the provisions of this section
no bank shall, in connection with any transaction
on any account of any solicitor kept with it or with j
any other bank {other than an aceount kept by a

oo geheitor as trastee for a speeified benefietaryy, incur

_"any liability or be under any obligation to make any
. enquiry or be deemed to have any knowledge of any

right of any person to any money paid or ecredited
to any such account which it would not incur or be
under or be deemed to have in the case of an account
kept by a person entitled absolutely to all the money
paid or credited to it:

-+ Provided that nothing in this subsection shall
_relieve a bank from any liability or obligation under
~ which it would be apart from this Act.

(2) Notwithstanding: anything in subsection
one of this section a bank at which a solicitor keeps
an account for clients’ money shall not, in respect of
any liability of the :solicitor to the bank, not being
a liabiiity -in- eonnection with that account, have or

obtain

Professional

'misconduct.

Relief to

bankers.

23 & 24 Geo.
ch. 24,

g 8

Pt e
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obtain any recourse or right whether by way of set-,
off,:- ecounter-claim, charge or otherwise, against .
moneys standing to the credit of that account: i ivd
Provided that mnothing in 'this subsection shall ;
5 deprive a bank of any right existing at the time of
the commencement of the Legal Practitioners
(Amendment) Act, 1935.

4. The Principal Act is further amended by inserting Furthe: amend-
: " » . . . t of Act ., ,
after Part VII, as inserted in the Principal Act by this N s2, 1898,/

10 Act, the following new Part:— New Part VILL
PART VIIL
The Solicitors’ Fidelity Guarantee Fund.

45. This Part shall apply with respect to every. Applicatios
solicitor who is for the time being engaged in the (\);tI?Ia_rt
15 practice of his profession, either on his own account 1931, No. 46
or in partnership with any other person, but shall (N.Z.),s. 72
not apply to any solicitor who is not so engaged. y
46. (1) There shall be a fund to be called the The fund.
Solicitors’ Fidelity Guarantee Fund. Ibid. s, 73."
20 (2) The fund shall be the property of the
Institute and shall be applied for the purposes set
out in this Part. i
47. All moneys belonging to the fund shall, pend- Separate
ing the investment or application thereof in accord- ggét)l‘unt. G
25 ance with this Part, be paid into a bank in New 734 ¢ 74,
South Wales to the credit of a separate account, -
to be called the Solicitors’ Fidelity Guarantee Fund
Account, and such account shall be operated upon. .
in such manner as the council shall from time to
30 time determine.

48.:The fund shall consist of— ' Moneys of
the fund.

(a) all sums paid to or on account of the fund by 144, ¢ 75.
solicitors, either as annual contributions or
as levies in acecordance with the provisions
of this Part;

(b) the interest from time to time accruing from

. the investment of the fund; :

(e¢) any other moneys that may be lawfully paid

- into the fund.

[
[=l}

49.
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49, There shall from time to time be paid out of Espenditure
the fund as required, and in such order as the &3;';)“-46
Counecil deems proper— kel 70, "

(a) all legal expenses incurred in investigating
or defending claims made against the fund
or the Institute in respect of the fund or
ctherwise incurred in relation to the fund;

(b) the amount of all claims, including costs,
aliowed or established against the Institute
in respeet of the fund as provided in this

)
art:

(¢) all refunds made to solicitors or to their
personal representatives pursuant to section
sixty-four of this Act;

(d) the expenses involved in the administration
of the fund, including allowances to mem-
bers of the council or the committee of
management or the Statutory Committee in
respect of their services and.their reason-
able travelling expenses incurred in
connection with the management of the
fund;

(¢) the expenses ineurred or involved in the
administration by the council of or in the
exercise by the council of the powers and
authorities conferred on the council by this
Part or Part X;

(f) any other moneys payable out of the fund
in accordance with this Part or with any
rules or regulations made under the
authority of this Act.

50. The accounts of the fund shall be audited Audit. ..
annually by an accountant approved of by the Pro- fbid.s.77.
{honotary and appointed for the purpose by the
council.

51. The fund shall be administered by the council Adminis-
on behalf of the Institute. Haue

Ibid. ss,
The 78, 70

Sloge TN
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The council may from time to time by resolution
delegate its powers in relation to the fund or any
of such powers to a committee of management con-
sisting of not less than three nor more than five
persons being members of the Institute.

A majority of the members of such committee of
management shall be members of the council for the
time being.

Any such resolution may be at any time in like
manner rescinded or varied.

52. (1) Except as provided in subsection three of
this section, every solicitor with respect to whom
this Part applies shall during the month of July
in each year pay to such person as may from time
to time be authorised by the council to receive the
same such annual contribution as may from time
to time he prescribed by regulations made under
the authority of this Part, being not less than three
pounds nor more than ten pounds in any year.

(2) If any solicitor who is not during the
month of July in any year engaged in the prac-
tice of his profession either on his own account or
in partnership with any other person commences
after the said month of July in any year to practise
as a solicitor on his own account or in partnership
with any other person, he shall thereupon become
liable to pay, and shall pay to the person authorised
to receive the same under subsection one of this
section, the amount of the annual contribution for
that year prescribed by the regulations:

Provided that if the date of such commencement
is after the thirty-first day of December in any
year, the solicitor so commencing to practise shall
only be liable to pay one-half of the annual contribu-
tion for that year prescribed by the regulations.

(3) If on the first day of July in any year
the amount of the fund, including investments there-
of, and after making such provision as the council
may consider adequate for all unpaid claims and
other liabilities outstanding against the fund, shall

be

Contribu-
tions.

1931, No. 46
(N.Z.), ss.
80, 81.
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be not less than one hundred thousand pounds, no
contributions in accordance with this section shall
be payable to the fund for that year.

(4) For the purpose of this and section fifty-
three of this Act, the year shall be deemed to com-
mence upon the first day of July, and to expire upon
the thirtieth day of June next following.

53. (1) If at any time or times the fund is in the
opinion of the council not sufficient to satisty the
liabilities of the Institute in relation thereto, the
council may, subject as hereinafter provided, by
resolution impose on every solicitor with respect to
whom this Part applies, for payment into the fund,
a levy of such amount as the council thinks fit not
exceeding ten pounds.

(2) The amount of the levy shall become pay-
able on a date and in a manner to be fixed by the
council. The council may in any special case allow time
for the payment of any levy or part thereof.

(3) A solicitor shall not be required to pay by
way of levy under this section more than ten pounds
in any one year nor more than fifty pounds during
the whole period of his practice as a solicitor.

54. If any solicitor with respect to whom this Part
applies does not after the prescribed notice pay any
contribution or levy as required by this Part, the
council shall report to the Prothonotary that the
solicitor has not paid the contribution or levy, as the
case may be. :

The Prothonotary shall make due record of the
fact, and so long as the contribution or levy remains
unpaid the solicitor shall be deemed to be an
unqualified person within the meaning of Part VI.

55. Any moneys in the fund that are not immedi-
ately . required for the purposes thereof may be
invested in any manner in which trustees are for

“the time being authorised to invest trust funds, or

on. deposit, for such period as the council deems
proper, with the Colonial Treasurer or with any bank
or corporation prescribed by rules of court as a
bank or corporation to which trust moneys may be
paid under section fifteen of the Trustee Act, 1925.
56.

Levics.
1931, No. 46
(N.Z.),

8. 82,

Failure to
pay contri-
bution of ~

levy.

Investment
of fund.

Ibid. s. 83.
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56. (1) Subject to the provisions of this Part, the
fund shall be held and applied for the purpose of
reimbursing persons who may suffer pecuniary loss
by reason of the theft, or fraudulent misapplication
by a solicitor with respeet to whom this Part
applies, of any moneys or other valuable property
entrusted to him, or to his servant or agent, in the
course of his practice as a solicitor, including any
moneys or other valuable property as aforesaid
entrusted to him as a solicitor-trustee.

(2) (a) No person shall have any claim
against the fund in respect of any theft or frandulent
misapplication committed before the commencement
of the Legal Practitioners (Amendment) Aect, 1935.

(b) In respect of any theft or fraudulent
misapplication that may be committed after such
commencement, no person shall have a claim against
the fund unless notice of such theft or fraudulent
misapplication is given in writing to the council as
as soon as reasonably practicable after the claimant
has become aware of the theft or fraudulent mis-
application, but in any event within three months
after having become so aware unless the Court or a
judge thereof grants further time.

(3) No person shall be entitled to claim against
the fund in respect of any loss through such theft
or fraudulent misapplication unless and until there
shall have been a convietion of such solicitor for such
theft or fraudulent misapplication, unless the Court
or a Judge thereof for reasons which to the Court
or such Judge shall scem good and sufficient, shall
have by an order certified that the person claiming
to have suffered loss should be permitted to claim
against the fund notwithstanding that such solicitor
has not been convicted in respect of such theft or
fraudulent misapplication.

57. (1) The council may receive and settle any
claim against the fund at any time after the com-
mission of the theft or frandulent misapplication in
respeét of which such claim arose, but no person shall

be

Application
of fund.

¢f. 1931,
No. 46
(N.Z.),

s. 84.

Claims
against th¢
fund.
cf. Ibid.

s. 85.
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be entitled, without leave of the couneil, to commence
any action in relation to the fund unless the council
shall have disallowed his claim, and unless and until
the claimant has exhausted all relevant rights of
action and other legal remedies available against the
defaulting solicitor or any other person in respect
of the loss suffered by him.

(2) No person shall be entitled to recover from
the Institute out of the fund by action as aforesaid
an amount greater than the balance of the loss
suffered by him after deducting from the total
amount of such loss the amount or value of all moneys
or other benefits received or recovered or which in
the opinion of the council might but for his neglect

10

or defaunlt have been received or recovered by him -

from any source other than the fund in reduction of
such loss.

(3) The total amount which any person shall
be entitled to recover from the fund shall not in any
case or in any event exceed two thousand pounds.

(4) The aggregate sum which may be applied
in the reimbursement of all persons who suffer loss
through theft or fraudulent misapplication by the
same solicitor or firm of solicitors shall not in any
case or in any event exceed the sum of ten thousand
pounds :

Provided that where the first judgment or claim
in respeet of any such theft or fraudulent misapplica-
tion is obtained or allowed on or before the thirtieth
day of June, one thousand nine hundred and forty-
five, such aggregate sum shall not exceed the sum
of five thousand pounds.

() No amount shall be paid or payable out
of the fund as interest on the amount of any judg-
ment obtained or of any claim allowed against the
fund.

58. The council may cause to be published a notice
in or to the effect of the preseribed form in a news-
paper published and circulating in the distriet in
which the defaulting solicitor is or was practising or

carrying

cf. 21 Geo. V
No. 46 (Q.),
5.16 (1).

Advertise-
ment.




> -

(S]]

19

20

12
(4

40

Act No. , 1035,

Legal Practitioners (Amendment).

carrying on business and also in a daily newspaper
published and cirenlating in Sydney, and such notice
shall fix a date not being earlier than three months
after the publication or the first publication, as the
case may be, within which claims must be made.

Any claim not made in writing on or before the
date so fixed shall be barred unless the council otherwise
determines.

59. After the date so fixed the council shall be
at liberty to distribute the sum from time to. time
available to be applied in reimbursement under
section fifty-seven of this Act, having regard only
to judgments obtained and claims allowed against
the fund.

60. Any proceedings brought against the Institute
in relation to any claim upon the fund shall be by
action at law as for a debt due by the Institute, and
in any such action all defences which would have
een available to the solicitor in relation to whom
the claim arose shall be available to the Institute,
and in any such action all questions of costs shall be
in the discretion of the Court or the presiding Judge.

61. On payment out of the fund of any moneys in
settlement in whole or in part of any claim under this
Part, the Institute shall be subrogated, to the extent
of such payment, to all the rights and remedies of the
claimant against the solicitor in relation to whom the
claim arose, or any other person.

62. The council or the committee of management
may at any time and from time to time require pro-
duction and delivery up of securities and documents
necessary to support any claim made, or available
for that purpose, or for the purpose of exercising
its rights against any defaulting solicitor, and may
in default of delivery up of any such securities or
documents reject auy claim.

63. (1) No moneys or other property belonging to
the Institute, other than the fund, shall be available
for the satisfaction of any judgment obtained against
the Institute in relation to the fund, or for the pay-

11
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ment of any claim allowed by the council; and if at -

any time the fund is not sufficient to provide for the
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satisfaction of all such judgments and claims, they
shall (subject to the limitations fixed by this Act)
to the extent to which they are not so satisfied, be
satisfied out of future accumulations of the fund.

(2) No proceedings based upon or for the en-
forcement of any such judgment shall bhe taken
without leave of the Court.

(3) Where the total amount of the judgments
obtained and claims allowed exceeds the aggregate
sum which may be applied in reimbursement under
section fifty-seven of this Aect, the council may in
its uncontrolled discretion determine the division
and allocation amongst the claimants respectively
or any one or more of them exclusively of the other
or others of them, of the moneys for the time being
payable out of the fund.

64. In the event of the death or on the retirement
from the practice of his profession of any solicitor
in respect of whom no claim has been made under
this Act, or if any such claim has been made, in
respect of whom such claim has not been sustained,
the council may in its diseretion pay to him or to
his personal representatives, as the case may be,
a sum not exceeding the aggregate amount of his
contributions to the fund.

65. (1) For the purpose of safeguarding the fund,
the council may at any time and from time to time
appoint an accountant to examine the trust accounts
of any solicitor or firm of solicitors specified in the
appointment, whether a member or members of the
Institute or not, and to furnish to the council a con-
fidential report as to any irregularity or alleged or
suspected irregularity in the accounts of such
solicitor or solicitors that may be disclosed by such
examination, or as to any other matter that in the
opinion of such accountant should, in the interest of
the fund, be further investigated.

A copy of the report shall forthwith be sent by
post by the accountant to the solicitor or firm con-
cerned. ;

(2)

12
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deceased
solicitor or
to retiring
solicitor.

1931, No. 46
(N.Z.),
gi010

Examination
of aceount,

Ibid. s. 92.




>

10

16

20

26

30

35

40

Act No. 1935

Legal Practitioners (Amendment).

(2) Every ap-pointment made under this sec-

tion shall be subject to the approval of the Protho-.
notary and shall be in writing and shaH be signed

by the president or two members of the council.

(3) Upon production by such accountant of
the instrument of his appointment as aforesaid he

may require the solicitor or solicitors in respect of.

whom the appointment has been made, or in the
absence of such solicitor or solicitors any servant or
agent of such solicitor or solicitors having the
apparent charge or control for the time being of the
office or business of such solicitor or solicitors, to

produce to the accountant and any assistant of the

accountant all books, papers, accounts, securities or
other documents relating to the business or accounts
of such solicitor or solicitors, so far as the same
relate to the trust accounts and trust funds of such
solicitor or solicitors, and to give all infor-
mation in relation thereto, and to furnish all
authorities and orders to bankers and others that
may be reasonably required of him or them, and if
any such person without lawful justification or
excuse, the proof whereof shall lie on him, refuses or
fails so to do, or otherwise hinders, obstructs, or
delays the accountant in the performance of his
duties or the exercise of his powers under this section,
he shall be guilty of an offence and shall be liable
to the penalty provided under subsection six of this
section.

Any such offence shall also be professional mis-
conduct.

(4) No accountant appointed to make any
examination of accounts for the purposes of this
section shall communicate that fact or any matter
which may come to his knowledge in the course of
such examination to any person except in the course
of his report to the couneil.

No assistant of any such accountant shall eommu-

nicate the fact of the appointment of such accountant
or any matter which may come to his knowledge
in

13
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in the course of the examination to any person except
to the accountant appointed to make the examina-
tion, or, if so required, to the council.
(5) It shall not be lawful for any member of
b the council or any of its officers to publish, except
to the Court or to the council, or to the Statutory
Committee, any information disclosed in such report.
(6) Every person who commits a breach of
any of the provisions of this section shall, in addition
10 to any other proceedihg, penalty or punishment to
which he may be liable, be liable on summary con-
viction to a penalty not exceeding £t two hundred
pounds.
5. The Principal Act is further amended by inserting rurther amend-
15 after Part VIII, as inserted in the Principal Act by this e ss, iss.
Act, the following new Part:— New Part IX.

PART IX. | 4

Annual practising certificates.
66. 1t shall be the duty of the council to keep a gouot
20 roll of practising solicitors and to issue certificates solicitors.
to persons who are entitled to take out certificates 2 GV
authorising them to practise, and for the purposes (q.),s.25.
of this Part any reference to a solicitor or practising
golicitor shall include a solicitor employed as a clerk
25 by another solicitor.
67. No solicitor shall on or after the first day of solicitor's
July, one thousand nine hundred and thirty-five, act practising
A s 2% 2 certificate.
or practise as a solicitor unless he has then in force ,, .,
a certificate in the prescribed form that he is entitled s. 26 (1).
30 to practise as a solicitor.

68. Every person who after the thirtieth day persons
of June, one thousand nine hundred and thirty-five, practising
directly or indirectly acts or practises as a solicitor Z‘thi%‘;;tes,
without having at the time a certificate then in force 1pia.s.27.

35 issued by the council shall be guilty of an offence,
and shall, in addition to any other proceedings,
penalty or punishment to which he may be liable,
be liable on summary conviction to a penalty not
exceeding fifty pounds.-

69.
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69. The annual practising fee, which shall be paid Fee.
to the Institute, shall be—

(a) for every solicitor who for the time being is
engaged in the practice of his profession
either on his own account or in partnership
with any other solicitor, the sum of two
guineas; and

(b) for any solicitor who is not so engaged, tle
sum of one guinea;

and every solicitor who holds a practising certificate
shall, while such practising certificate remains in
fores, be entitled to be a meémber of the Institute
without payment of any further fee or subseription.

70. Subject to this Aect, on payment by the appli- Application
cant of the prescribed practising fee and on being f;’sﬁlz’;‘}
satisfied that the prescribed contribution to the fund certificate.
and any levy then payable under this Act by him has 21 Geo. V

been paid, the council shall— Sl\j‘é-s‘_m (@),

20

25

30

35

(a) on application by a duly enrolled practising
solicitor issue to him a certificate in the
preseribed form which shall be in force from
the first day of July next after the date
of such certificate until the thirtieth day of
June following;

(h) on application by a duly enrolled solicitor
who shall not have practised as a solicitor
prior to the date of such application, accom-
panied by a declaration by the applicant in
the prescribed form, issue to him a certifi-
cate in the preseribed form which shall be
in force from the date of such certificate
until the thirtieth day of June next follow-
ing such date;

(¢) on application by a duly enrolled solicitor
who shall have been, but at the date of suct
application is not, in practice as a solicitor,
accompanied by a declaration by the appli-
cant in the prescribed form, issue to him
a certificate in the prescribed form which

shall
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shall be in force from the date of such
certificate until the thirtieth day of June
next following such date.

71. The council may refuse to issue a certificate
and may cancel a certificate when issued under the
foregoing provisions of this Part if the applicant for
or holder of such certificate, as the case may be,
shall— ;

(a) be in prison;

(b) have failed to comply with any statute,
regulation or order relating to his trust
funds or the trust funds of any partnership
of which he was a member at the time, and
such failure still continues;

(¢) have when called upon by the council so
to do failed to give a satisfactory explana-
tion touching any matter relating to his
conduct as a solicitor, and such failure still
continues ;

(d) be in any way in default under any of the
provisions contained in this Act;

(e) be sharing in contravention of section 40F of
this Act with an unqualified person receipts
from a business of a mature usually per-
formed by a practising solicitor.

If the council shall refuse to issue or shall cancel
such certificate it shall, if so required by the appli-
cant or holder, as the case may be, within fourteen
days from the date of such refusal or cancellation,
state in writing the grounds for such refusal or
cancellation.

72. In casc the council shall refuse any application
for a certificate, o= chall cancel any such certificate,
the applicant or the holder, as the case may be, may
appeal to the Court or to a judge in chambers, who
may make such order in the matter as to the Court
or judge may seem fit.

In the case of an appeal against a refusal the
appellant shall, pending the disposal of the appeal,
be deeined to hold a practising certificate. In the

case

16
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Ibid. s. 31.



(1

20

Lo
o

30

Act No. , 1935.

Legal Practitioners (Amendment).

case of an appeal against a cancellation the cancel-
lation shall be suspended pending the disposal of

the appeal.

- 73. No solicitor acting for a client shall on or after
the first day of July, one thousand nine hundred and
thirty-five, commence, prosecute, defend, or carry
on any action or suit or any proceedings in any court
without having previously obtained a practising cer-
tificate which shall be then in force, or shall be
capable of maintaining any action or suit for the
recovery of any fee, reward or disbursement for or
in respect of any business, matter or thing done by
him as a solicitor whilst he shall have been without
such practising certificate.

74. No person acting as a solicitor for a client
on or after the first day of July, one thousand nine
hundred and thirty-five, without having previously
obtained a practising certificate which shall be then
in force, shall be capable of maintaining any action
or suit for the recovery of any fee, reward or dis-
bursement for or in respect of instructions for, or
drawing, preparing, engrossing, stamping, register-
ing, or recording any deed, document, or instrument,
whilst he shall have been without such practising
certificate.

6. The Principal Act is further amended by inserting
after Part IX, as inserted in the Principal Act by this
Act, the following new Part:—

PART X.
The Solicitors’ Statutory Committee.

75. (1) There shall be a committee of the council
to be called ‘¢ The Statutory Committee of the Incor-
porated Law Institute of New South Wales ”” (here-
inafter referred to as the ‘‘Statutory Committee )
for the purpose of hearing charges of professional
misconduct upon the part of solicitors, whether such
solicitors are members of the Institute or not.

231—B (2)
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(2) The Statutory Committee shall consist of
not less than three and not more than five members
who at the time of their appointment shall be mem-
bers of the eeuneit o ex members theresf institute
and shall be practising solicitors of not less than
seven years’ standing.

(3) The members shall be appointed by the
Chief Justice from the preseribed number of persons
nominated by the eennett and shall hold office for a
term of three years.

Any member being stil & member of the conneil
shall be eligible for re-appointment.

(4) Any casual vacancy in the Statutory Com-
mittee shall be filled by the appointment thereto by
the Chief Justice of some eligible person frem the
preserthbed mnber of  persons moprated by dhe
sonnett and such person shall hold office for the
remainder of the term of office of the member whose
seat has become vacant.

(5) The Statutory Committee shall appoint one
of its members to be the chairman thereof for such
period as it thinks fit.

(6) A quorum of the Statutory Committee
shall consist of three members thereof.

(7) The continuing members of the Statutory
Committee may (provided there is a quorum) act

‘notwithstanding any vacancy in their body.

No act done by or by the authority of the Statutory
Committee shall be invalid in consequence of any
defect that is afterwards discovered in the appoint-
ment or qualification of the members or any of them.

(8) A member of the Statutory Committee may
retire from his office upon giving one month’s notice
in writing to the seeretary of his intention so to do,
and such resignation shall take effect upon the
expiration of such notice or its earlier acceptance by
the council.

(9) The office of a member of the Statutory
Committee shall ipso facto be vacated—
(a) if he dies; or

(b)

18
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(b) if he becomes of unsound mind; or

(e) if he ceases to be a member of the Institute;
or

(d) if he becomes bankrupt or makes any
arrangement or composition with his credi-
tors; or

(e) if he is convicted of an offence under this
Act; or

(f) if by resolution of the council he is required
to resign:

Provided that if any such vacancy shall oceur
during the hearing of any charge, question or matter
such hearing may be continued and an order made
thereon by mnot less than three of the remaining
members of the Statutory Committee before whom
such hearing was commenced and continued prior
to such vacancy.

(10)"When any charge, question or matter is
heard by and before three or more members of the
Statutory Committee, and such members are divided
in opinion as to the decision to be given on any point
arising during the hearing or as to the order to
be made on such charge, question or matter, such
point or order shall be decided or made according
to the opinion of the majority of such members, if
there be a majority, but if such members are equally
divided in opinion, then the opinion of the chairman
of the Statutory Committee if he is one of such mem-
bers, or if he is not, the opinion of the member
appointed by the members taking part in such 4.caring
to act as chairman on such hearing, shall prevail.

76. (1) The Court, or a judge, or the council
of its own motion may refer to the Statutory Com-
mittee for enquiry any question as to the professional
misconduct of any solicitor which appears to the
Court, judge or council to require investigation.

19
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(2) (a) Any person feeling aggrieved by cf. 18 Geo.

reason of the alleged professional misconduct of any Y .No-1¢

solicitor may, whether the matter charged was com-
mitted or suffered before or after the commence-
ment of the Legal Practitioners (Amendment) Act,
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1935, by himself or his agent make a charge thereof
in writing to the council.
(b) The council may require—
(1) further particulars of any charge;
(ii) any charge to be verified by statutory
declaration.
The council may refer any such charge to the

Statutory Committee for enquiry.

(3) The council may either at the request of
the Statutory Committee or of its own motion employ
counsel and solicitors to assist the Statutory Com-
mittee in the investigation of any matter referred to
the Statutory Committee.

(4) The Statutory Committee may by writing
under the hand of the chairman summon before it
any solicitor in respect of whose conduct any matter
has been referred to it or a charge has been made,
and may enquire into such matter or charge.

(5) The Statutory Committee may in like man-
ner summon to appear before it the complainant
and any person who may in its opinion be able to give
evidence or produce documents touching the matter
in question, or whom the complainant or the solicitor
may desire to call as a witness.

(6) The provisions of sections seven, eight,
nine, ten, eleven and twelve and of Part III of the
Royal Commissions Act, 1923-1934, shall apply
mutatis mutandis to and with respect to the inquiry,
and every member of the Statutory Committee shall
as such have the same protection as a commissioner
appointed under that Act.

(7) A solicitor summoned before the Statutory
Committee or a complainant may be represented by counsel
or solicitor.

77. (1) Subject to the following provisions of this
Part, every charge or question as to the professional

- misconduct of any solicitor referred to the Statutory

Committee shall be heard by the Statutory Committee
in acrordance with the rules to be made under the
authority of this Part, and the Statutory Committee
shall, subject to such rules, upon every such hearing
have power after hearing the case to make any such
order as to striking off the roll or suspending from
practice either conditionally or otherwise the solicitor
to

20
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to whom such hearing relates, or the imposing on him
of a fine not exceeding two hundred pounds, or as to the
payment by any party of costs or otherwise in rela-*
tion to the case as before the commencement of the
Legal Practitioners (Amendment) Aect, 1935, the
Court would have had power to make in accordance
with the authority and practice of the Court.

(2) Every order made by the Statutory Com-
mittee shall be signed by the chairman or by the
member acting as chairman and shall be prefaced by
a statement of the findings of the Statutory Com-
mittee in relation to the facts of the case and shall
be filed with the Prothonotary.

(3) Every order made by the Statutory Com-
mittee shall as soon as the same shall have been filed,
be acted upon by the Prothonotary and be enforce-
able in the same manner as a judgment or order of
the Court to the like effect.

(4) The file of orders made under this Act
shall, during office hours, be open for the inspection
of any person on payment of such fee, if any, as may
be prescribed by rules of court.

78. An appeal to the Court from any order of the
Statutory Committee made under the powers of this
Act shall lie at the instance either of the appleant
complainant or of the solicitor or of the council.

Every such appeal shall be in the nature of a re-
hearing and shall be made within such time and in
such form and shall be heard in such manner as
shall be preseribed by rules of court in that behalf
to be made under the authority of this Act.

The court or a judge may order that any order made
by the Statutory Committee shall be stayed pending the
disposal of an appeal therefrom upon such terms as shall
seem just.

79. Nothing in this Act contained shall prejudice,
diminish, or affect the jurisdiction, powers and
authorities which are exercisable by the Court over
solicitors.

80. Every court of law shall take judicial notice of
the appointment of the Statutory Committee and
of the chairman and of each member thereof and of
the signature of the chairman and of any member
acting as chairman thereof. 81.

21
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81. The Judges of the Supreme Court, or any
three of them, may from time to time on the recom-
mendation of the council make rules of court—

(a) for regulating the practice and proceedings

b of the Statutory Committee, including the
awarding of costs by such Committee, the
taxation thereof by the taxing officer of the
Court, and the recovery of same by execu-
tion or otherwise;

10 (b) for conferring upon the Statutory Com-
mittee any further powers necessary or
convenient for the due fulfilment of its
functions;

(¢) for earrying into effect the provisions of

15 this Act relating to the Statutory Committee
and its functions;

and may in like manner amend or reseind such rules.

All such rules shall be promulgated in like manner

and thereupon have the like force and effect and be

20 subject to the like disallowance upon being laid

before both IHouses of Parliament as rules of court

made under and in pursuance of the Supreme Court
Procedure Act, 1900.

7. The Principal Act is further amended by inserting
25 after Part X, as inserted in the Principal Act by this
Act, the following new Part:—

PART XI.
Miscellaneous.
82. (1) The Institute shall, in addition to its
30 existing powers and functions, have the following

powers and functions, that is to say:—

(a) to take such steps as in the opinion of the
council may be necessary or proper for or
with respect to the investigation in acecord-

35 ance with this Act of any charge or question
as to the professional misconduet of any
solicitor;

(b)
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(b) to institute prosecutions and other proceed-
ings for the breach of any of the provisions
of this Act or of any rule or regulation made
thereunder;

(e) to oppose any application for admission as
a solicitor or for restoration to the roll of
solicitors or any application by a solicitor
for leave to employ any person;

(d) to employ any barrister or solicitor to
appear before any court in any of the
matters referred to in this section.

(2) Any prosecution or proceeding referred
to in paragraph (b) of subsection one of this section
may be}mstltu’red in the name of the Institute by the
President or any Vice-president or by any other
person duly authorised by the council in that behalf.

Every such prosecution or proceeding shall, unless
it is proved to the contrary, be deemed to be insti-
tuted by and on behalf of the Institute.

83. The council may employ any barrister or
solicitor to appear before any court in any matter
affecting the Institute or the members thereof, or
in which the Institute is directly or indirectly con-
cerned or interested, and any barrister or solicitor
so employed shall have audience in any court in any
such matter.

84. (1) Any sum of money whatever payable to
the Institute under this Act may be recovered as a
debt due to the Institute.

(2) All moneys, including penalties recovered
or received by the Institute pursuant to the pro-
visions of this Act other than contributions to and
levies made in respect of the Solicitors’ Fidelity
Guarantee Fund, shall be paid to the Institute and
become part of the general funds of the Institute.

85. Any minutes of any proceedings at any meet-
ing of the Institute or of the council or of any com-
mittee of the council or of the Statutory Committee
signed by any person purporting to be the chairman
of the meeting and purporting to be so signed either

(R R ) . B
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at the meeting at which such proceedings took place
or at the next ensuing meeting, and any document
purporting to be a copy thereof or an extract there-
from and purporting to be signed by the President
or a Vice-president of the Institute in the case ol
minutes other than those of the proceedings of the
Statutory Committee or by the chairman of the
Statutory Committee or by the member acting as
chairman of the Statutory Committee in the case of
minutes of the proceedings thereof shall, without
further proof, be admissible in evidence in all pro-
ceedings before any court or any person acting
judicially within the meaning of the Kvidence Act,
1898; and until evidence is given to the contrary
every meeting in respect of the proceedings of whieh
the minutes have been so made shall be deemed to
have been duly convened and held and all the mem-
bers thereof to have been duly qualified, and when
such proceedings are proceedings of any committec
of the council or of the Statutory Committee, until
the contrary is proved any such committee of the
council or the Statutory Committee (as the case
may be) shall be deemed to have been duly and regu-
larly constituted and to have had power to deal with
the matters referred to in such proceedings.

86: Where & soheitor aeting for a ehent who is ot Duty-of
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25

8% 86. (1) For the purposes of this Act the council Sl‘;“neﬂ
may make regulations for all or any of the following

purposes i—

(a) (1)

(ii)

as to the opening and keeping by solici-
tors of accounts at banks for clients’
moneys;

as to the keeping by solicitors of ac-
counts containing particulars and in-
formation as to moneys received, held
or paid by them, for or on account of
their clients;

(iii) empowering the council to take such

(iv)

(b) (1)

(ii)

action as may be necessary to enable
them to ascertain whether or not the
regulations made under subparagraphs
(i) and (ii) of this paragraph are being
complied with;

regulating in respect of any other
matter the professional practice, con-
duct and discipline of solicitors:

Provided that regulations made
under subparagraphs (i) and (ii) of
this paragraph shall apply only to a
practising solicitor in the course of his
practice as such;

preseribing the amount of the annual
contributions to the fund to be paid by
solicitors with respect to whom this Act
applies ;

providing for the method of payment
and recovery of any fee, contribution or
levy;

(iii) preseribing forms of notice to be given

(iv)

by and to the council in respect of
claims against the fund;

prescribing the duties and fees of
accountants appointed to conduct an
examination of any accounts pursuant

2 tos

y make

regulations,

cf. 21 Geo.
V No. 46
(Q.);s.34,
cf. 23 &M
Geo. V,
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(v)

(vi)

to section sixty-five of this Aet, and
prescribing also the duties of the
solicitor concerned in relation thereto
and the ecircumstances in which such
solicitor may be required to pay the cost
of such examination;

prescribing forms of certificates to be
issued to persons practising or entitled
to practise as solicitors and of declara-
tions, applications, notices and docu-
ments to be used in relation to any
application or refusal of any applica-
tion under this Act;

prescribing the evidence to be furnished
that a person has been admitted to
practise or is still practising or has
ceased practising or has continued or
discontinued practising as a solicitor,
or as to the reason of any person dis-
continuing praectice, and generally for
the obtaining of information which may
be considered necessary or reasonable
for the purposes of determining the
merits of applications for certificates or
matters in relation thereto;

(vii) all matters or things required or per-

mitted by Parts VII, VIII and IX of
this Act to be presecribed;

(viii) generally, for such other matters as

(ix)

may be considered necessary for the
purpose of giving full effect to the
intent of Parts VII, VIII and IX of
this Act;

imposing penalties not exceeding fifty
pounds for any contravention of the
regulations made under this section.

(2) The Council may amend or rescind any

regulation made under this section.

(3)

28
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(3) The regulations and any amendment or
rescission thereof made under the authority of this
section shall—

(a) be submitted to the Governor for his
approval;

(b) when approved by the Governor be pub-
lished in the Gazette;

(e) take effect from the date of publication or
from a later date to be specified in the
regulations;

(d) be laid before bhoth Houses of Parliament
within fourteen sitting days after publica-
tion if Parliament is then in session, and if
not, then within fourteen sitting days after
the commencement of the next session.

(4) If either House of Parliament passes a
resolution of which notice has been given at any time
within fifteen sitting days after any regulation has
been laid before such House disallowing any regula-
tion or part thereof, the regulation or part shall
thereupon cease to have effect.

(5) Any penalty imposed by the regulations
may be recovered in a summary manner before a
stipendiary or police magistrate or before two
justices.

8. The Principal Act is further amended—

(a) by inserting next after section thirteen the
following new section:—

134, (1) A conveyancer who has attained the Convey-

age of thirty years and is desirous of being

admitted as a solicitor shall not be required to

pass any examination before entering into

articles of clerkship, or to serve under such
r articles for more than four years.

(2),

Further amend-
ment of Act
No. 22, 1898.

New s. 134,

ancers.,



ct

10

20

25

30

Act No. * 1935.

Legal Practitioners (Amendment).

(2) A conveyancer who has attained the
age of thirty years and is desirous of being ad-
mitted as a solicitor and who—

(a) has for at least five years since he became
entitled to practise as a conveyancer been

a managing clerk in the office of a solicitor

practising in New South Wales; or

(b) has for at least ten five years practised as
a conveyancer in New South Wales; or

(¢) has for at least ten years since he became
entitled to practise as a conveyancer been
employed in New South Wales, whether
in the Public Service or otherwise, in work
relating to conveyancing or to documents
of title,

shall not be required to enter into or serve under
any articles of clerkship.

(3) Subject to the provisions of this sec-
tion a conveyancer who is desirous of being
admitted as a solicitor and who has passed the
final law examination prescribed for the admis-
sion of solicitors or some examination prescribed
as equivalent thereto, in all subjects presecribed
for that examination except the subjects which
at the commencement of the Legal Practitioners
(Amendment) Act, 1935, are comprised within
the section of such examination dealing with the
Law of Property and the principles of Con-
veyancing and who has otherwise complied with
such conditions as are prescribed, and who satis-
fies the Court that he is a fit and proper person
to be admitted to practise as a solicitor, shall,
upon having his name on his own application
removed from the roll of conveyancers, be
entitled to be admitted as a solicitor.

(4) This section shall apply to convey-
ancers to whom a certificate has been granted
either before or after the commencement of the
Legal Practitioners (Amendment) Aect, 1935.

(b)

28
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(b)

(c)

(d)

by inserting in section fifteen after the words
““ matters and proceedings in which he ’’ the
words ‘‘or his partner ex his employer’’;

by inserting next after section twenty the follow-
ing new sections:—

20a. (1) A certificate to practise as a con-
veyancer shall not be granted after the com-
mencement of the Legal Practitioners (Amend-
ment) Act, 1935, except in the case of an
applicant who has made an application under
section seventeen of this Act before such com-
mencement or within six months thereafter, and
who has passed the examination preseribed by
such section within twelve months after such
commencement.

(2) Subsection one of this section shall
not extend to the case of a person whose name is
restored to the roll of conveyancers.

208. (1) The court shall have and shall be
deemed always to have had the like summary
jurisdiction over a conveyancer as it has over a
solicitor, including power to remove his name
from the roll of conveyancers and to cancel his
certificate to practise as a conveyancer, or to
suspend him from practice for any period.

(2) The court may if it thinks fit restore
to the roll of conveyancers the name of any
person whose name has been removed therefrom
either before or after the commencement of this
At

by inserting next after section thirty-nine the
following new section :—

39a. (1) Any court in which a solicitor has
been employed to prosecute or defend any aciion,
suit, matter or proceeding, may at any time
by order declare the solicitor entitled to a charge

on

29

Sec. 15.

(Right of
audience.)

New ss.
204, 20B.

Discontinu-
ance of
grant of
certificates.

Summary
jurisdiction
over con-
veyancers.

New #. 39A.

Charging
orders.

22 & 23
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on the property recovered or preserved through
his instrumentality for his taxed costs in refer-
ence to that action, suit, matter or proceeding,
and may make such orders for the taxation of
the said costs and for raising money to pay, or
for paying, the said costs out of the said pro-
perty as to such Court seems fit.

(2) Subject to this section, all convey-
ances, assurances and acts done to defeat, or
operating to defeat, that charge shall, except in
the case of a conveyance or assurance to a hona
fide purchaser for value without notice, be void
as against the solicitor.

(3) No order shall be made if the right
to recover the cost is barred by any statute of
limitations.

(4) Where land is affected by the order
the provisions of subsection two of this section
shall not apply until the order is registered
in cases where the land affected is not under
the provisions of the Real Property Aect, 1900,
in the Register of Causes, Writs and Orders
affecting land kept in the office of the Registrar-
Gteneral pursuant to Part XXIIT of the Con-
veyancing Aect, 1919-1932, and the provisions of
Division 1 of that Part shall apply to and in
relation to such order, and where the land is
under the provisions of the Real Property Act,
1900, the order may be registered under that
Act in the manner prescribed by regulations
under the Conveyancing Aect, 1919-1932.

(5) This section shall extend to cases
in which the employment of the solicitor was
before the commencement of the Legal Prac-
titioners (Amendment) Act, 1935, and the costs
or any part thereof were earned prior to such
commencement, as well as to cases in which the
employment of the solicitor was and the costs
were earned after such commencement.

9.

30
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9. The Pr1nc1pa1 Act is further amended by omitting Fusther amend-

Part VI and by inserting in lieu thereof the following No. 22, 189s.
new Part:—

PART VI. Substi-
. i . tuted
Unqualified practitioners. Part VL.
40. No person shall be qualified to act as a solicitor ggiilffigg
unlegs— practising

(a) his name is on the roll of solicitors; and ™ saliegar.

(b) after the thirtieth day of June, one thousand
nine hundred and thirty-five, he has in force
a practising certificate.
A person who is not so qualified is in this Part
referred to as an unqualified person.
40a. (1) No unqualified person shall act as a unqualified
solicitor, or as such issue out any writ or process, or Parson not
commence, carry on or defend any action, suit or v
other proceeding, in the name of any other person 22&23
or in his own name, in any court of civil or eriminal &, %>
jurisdiction, or act as a solicitor in any cause or
matter, civil or eriminal to be heard or determined
before any such court in New South Wales.
(2) If any person contravenes the provisions
of this section, he shall be guilty of an offence and
of contempt of the court in which the action, suit,
cause, matter or proceeding in relation to which he
so acts is brought or taken and may be punished
accordingly, and shall be incapable of maintaining
any action for any costs in respect of anything done
by him in the course of so acting, and shall, in addi-
tion to any other penalty or forfeiture and any dis-
ability to which he may be subject, be liable for each
such offence to a penalty of fifty pounds to be re-
covered, with full costs of action, by action brought
in the Supreme Court or in any distriet court, by the
Institute.
408. (1) Any unqualified person who— Tllegal prac-

(a) pretends to be, or takes or uses any name, s
tltle, addition or description implying that Iﬂi(}ﬁ(‘&)
he is qualified or recognised by law as quali- = 6. .

fied to act as a solicitor; or
(b)
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(b) holds himself out to be or advertises or
represents himself as qualified to act as a
solicitor,

shall be_guilty of an offence and shall be lrable on
summary conviction to a penalty not exceeding fifty
pounds for each such offence.

(2) Any person, not being a barrister, or a
person qualified to act as a solicitor, who holds him-
self out or advertises or in any way represents
himself as competent or qualified to act in or in con-
nection with the carrying out of the functions of a
legal adviser or practitioner, or who permits or
suffers his name to be in any such way used by any
other person, shall be guilty of an offence and shall
be liable on summary conviction to a penalty not
exceeding fifty pounds for each such offence.

40c. (1) Any person not being a barrister, or a
person qualified to act as a solicitor, who for or in
expectation of any fee, gain or reward, either directly
or indirectly as principal, draws, fills up, or prepares
any will or other testamentary instrument, or any
instrument creating or regulating rights between
parties, or relating to real or personal property, or
any legal proceeding, shall be guilty of an offence,
and shall be liable on summary conviction to a
penalty not exceeding fifty pounds for each such
offence.

(2) This section shall not extend to—

(a) any public officer drawing or preparing
instruments in the course of his duty; or

(b) any person employed merely to engross any
such instrument or proceeding; or

(¢) any land agent in respect of any instrument
which he is entitled to draw, fill up, or pre-
pare and charge for, under the Land Agents
Aect, 1927 or

(d) any conveyancer in respect of any instru-
ment which he is authorised to draw, fill up,
or prepare, by law or by virtue of the certi-
ficate granted to him under section nineteen
of this Act.

- 40p.

32

Certain per-
sons only

to draw
conveyances,
cte.
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40p. Any person, not being a barrister, or a person
qualified to act as a solicitor, who, for or in
expectation of any fee, gain or reward, either directly
or as.an agent of any other person, whether a person
qualified as abovementioned or not, takes instruc-
tions for, or draws or prepares any papers on which
to found or oppose the grant of probate or letters of
administration shall, without prejudice to any
liability or disability to which he may be subject
under any other section of .this Act, or under any
other Act, be guilty, of an offence and shall be liable
on summary, conviction to a penalty not exceeding
fifty pounds for each such offence.

40, If any act is done by a body cmporate or by
any dlrector oﬁ'i'cel or servant thereof of such a
nature. or in such a mannex as to be calouldted to
imply that the body corporate is quahﬁed or Tecog-
nized by law as quahﬁ'ed to act as a sohc1t01 the
body corporate shall be hab‘fe on summary conVlctlon
to a fine not e\ceegaal}ng one hun(hed pounds for each
such offence, and in the case of an act done by a
director, officer or servant of the corporation he also
shall be liable on summary conv1ct10n to a penalty
not exceeding fifty pounds fo1 ‘each such offence.

40r. Save i 111 the cases an s11bJect to the condltlons
preseribed 1o sohclfor shall shéue reeelpts from a
business of a nature usuaﬂy performed by a praetis-
ing solicitor with an unquahﬁed person.

(2) Where it appears fo the Coutt or to the
Statutory Committee, as the case fiiay be, tHat a
solicitor Has acted in contravention of thls section
his name may be struck off 'the roll of solicitors.

()M sectlon shiall not apply to or affeet
any lawful arrangement (}\15'[1110' on the twenty-
fourth day of January, one thousand nine hundred
and thirty-five, between a solicitor and his managing
clerk with regard to the emolument of smch clerk
where such.arrangemeént does not constitute a part-
nership, and where the fact of such arrangement is
notified to the Institute within three months after
the commencement of this Act.

231—C Any

33
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Any such arrangement shall be notified to the
Institute in the prescribed manner.

40c. (1) No solicitor shall, in connection with his
practice as a solicitor, without the written per-
mission of the Institute, which may be given for such
period and subject to such conditions as the Insti-
tute thinke fit, employ or remunerate any person who
to his knowledge has been struck off the roll of any
Court within the British Empire or who is disquali-
fied from practising as a solicitor by reason of the
fact that his name has been struck off the roll, other-
wise than at his own request, or is suspended from
practising as a solicitor.

(2) A solicitor aggrieved by the refusal of
the Institute to grant any such permission as afore-
said, or by any conditions attached by the Institute
to the grant thereof, may appeal to the Court which
may confirm the refusal or the conditions, as the
case may be, or may grant such permission for sucn
period and subject to such conditions as the Court
thinks fit.

(3) If any solicitor acts in contravention of
the provisions of this section or of the conditions
subject to which any permission has been given
thereunder, his nagme may be struck off the roll of
solicitors or he may be suspended from practice

.. for such period as the Statutory Committee or the

Court, as the case may be, think fit.

(4) Nothing in this section shall apply to the
case of a solicitor who prior to the commencement
of the Legal Practitioners (Amendment) Act, 1935,
has obtained the permission of the Court to his
employing a person disqualified as aforesaid.

40m. Any person who has been struck off the roll
of any Court within the British Empire or who whilst
he is disqualified from practising as a solicitor by
reason of the fact that he has been struck off the
roll otherwise than at his own request, or is sus-
pended from practising as a solicitor, seeks or
accepts employment by a solicitor in connection with

that

34
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22 & 23
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that solicitor’s practice, without previously inform-
ing him that he has been so struck off or that he is
so disqualified as aforesaid, shall be guilty of an
offence and shall be liable on summary conviction

5 to a penalty not exceeding ten pounds for each such
offence.

401. For the removal of doubt it is hereby declared Bodies

that in sections 40a, 408, 40c, and 40p of this Act corporate.
reference to an unqualified person or to a person

L 10 includes a reference to a body corporate. oo
10: The Prineipal et is further amended — pincadasit
of-Aet-No:

22-18098.
(—a—)—byemrt—tn&&&emmﬁeﬁf%hew-ds>%_4
—e}%&émmwmmw(&%ws
inserting in Hen thereof ‘‘appeinted by the Admission
15 Ge*—er—ne&-it Board:)
b5 emittine from subseetion one of seetion See 5.
M%W%%W%ﬂ}ebﬁ(%gm&)
for the eleetion of sueh two members of the (Conso-
Bonrd?Z quential)

25 3+ 10. The Principal Aect is further amended— g B i
No. 22, 1898.
(a) by omitting from section one the words and See. 1.
figures ‘‘ Part IV—Conveyancers—ss. 16-20 ﬁ;‘}f;‘:s)
and by inserting in lieu thereof the words and
figures ‘‘ Part IV—Conveyancers—ss. 16-20B *’;
30 (b) by omitting from the same section the words and
figures ‘“ Part VI—Unqualified Practitioners—
s. 40 ” and by inserting in lieu thereof the words
and figures ‘¢ Part VI—Unqualified Practi-
tioners—ss. 40-401 7,
35 (¢) by inserting at the end of the same section the
‘ ) following headings and subsection:—
: ‘ PART VII—Trust accounts—ss. 41-44.

PART
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{2+, 3d.]

PART VIII—The Solicitors’ Fidelity
Guarantee Fund—ss. 45-65.

PART IX—Annual practising certificates—
ss. 66-74.

PART X—The Solicitors’ Statutory Com-
mittee—ss. 75-81.

PART XT—Miscellaneous—-ss. 82-8% 8.

(2) This Act shall be read and construed so
as not to exceed the legislative power of this
State to the intent that where any provision of
this Act or the application thereof to any person
or circumstances is held invalid the remainder
of this Act and the application thereof to other
persons or circumstances shall not be affected.

Svducy: Alfred James Kent, 1.5.0., Government Printer—1935.
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Act No. ., 1935,

Act to amend the law relating to legal
practitioners; to make provision with
respect to the keeping and examination of
accounts of solicitors and conveyancers; to
make hetter provision for the investigation
of charges of professional misconduct; to
provide for the establishment and adminis-
tration of a solicitors’ fidelity guarantee
fund; to provide for the issue of annual
practising certificates; to provide for
admission of conveyancers as solicitors and
to discontinue the grant of certificates to
persons to practise as conveyancers; to
make further provision as to the Barristers
Admission Board; and for these and other
purposes to amend the Legal Practitioners
Act, 1898, and certain other Acts; and for
purposes connected therewith.
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I it enacted by the King’s Most Excellent Majesty,
by and with the advice and consent of the Legis-
lative Council and Legislative Assembly of New South
Wales in Parliament assembled, and by the authority of

b the same, as follows :—

1. (1) This Act may be cited as the ‘‘ Legal Prac-
titioners (Amendment) Act, 1935.”
(2) The Legal Practitioners Act, 1898, is referred
to in this Act as the Principal Act.
1 (3) The Principal Act, as amended by this Act,
may be cited as the Legal Practitioners Act, 1898-1935.
(4) This Act shall commence upon a date to be ap-
pointed by the Governor and notified by proclamation
published in the Gazette.

2. The Principal Act is amended—

o
ot

(a) by inserting in section three next after the
definition of *“ Barrister ’* the following defini-
tions ;—

“ Chief Justice ”” means the Chief Justice of
20 the Court and includes an Acting Chief
Justice, and in the absence from duty of
the Chief Justice and Acting Chief Justice
means the senior puisne judge of the
Court,

95 “ Conveyancer '’ means a certificated convey-
ancer to whom a certificate has been
granted under this Act.

¢ Council »” means the council of the Institute.
(b) by inserting in the same section after the defini-
30 tion of ‘¢ Court ’’ the following definition :—
‘¢ Institute ’’ means the Incorporated Law
Institute of New South Wales.
(¢) by inserting in the same section after the defini-
tion of ‘“ Judge ’’ the following definitions:—

35 ¢ Moneys '’ includes an instrument for the
payment of money in any case where the
instrument may be paid into a bank,

‘“ Moneys

Short title,
citation and
commence-
ment.-

Amendment of
Act No. 22,
1898.

See. 3.

(Interpreta-
tion,)

R |
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“ Moneys received for or on behalf of any
person ’’ includes moneys held for or on
behalf of any person whether originally
rececived for or on his behalf or not.

¢ Part ”” means Part of this Act.

(d) by omitting from the same section the definition
of ‘* Preseribed ’” and by inserting the following
definitions ;—

(7

¢ Prescribed ’’ means prescribed by this Act
10 and in Parts I to VI, both inclusive, and
Parts X and XI by rules of Court and in
Parts VII, VIII and IX by regulations
made pursuant to this Act.”

¢“ Secretary ’’ means the secretary for the
15 time being of the Institute and includes
any deputy or person temporarily fulfil-

ling the duties of his office,
(e) by inserting in the same section at the end of tho
definition of ¢“ Solicitor ?? the words ‘‘ and in
20 Parts VII, VIII, IX, X, and XI of this Act

includes a conveyancer ’’;

(f) by inserting in the same section next after tho
definition of ‘¢ Solicitor ' the following new
definition :—

““ The Fund "’ means the Solicitors’ Fidelity
(Gtuarantee Fund established pursuant to
this Act.

3. The Principal Act is further amended by insert-
ing next after Part VI the following new Part:i—

30 PART VIL

Trust accounts.

41. (1) All moneys received for or on behalf of
any person by any solicitor shall be held by him
exclusively for such person, to be paid to such person,

30 or to be disbursed as he directs, and until so paid
or disbursed the moneys shall be paid into a bank in
New South Wales to a trust account, whether general
or separate.
(2)

L]
Cx

3
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(2) The moneys shall not be available for the
payment of the debts of the solicitor to any other
ereditor of the solicitor, or be liable to be attached or
taken in execution under the order or process of any
Court at the instance of any such other creditor.

(3) Nothing in this section shall be construed
to take away or affect any just claim or lien which
any solicitor may have against or upon any of the
moneys, and nothing in this section shall apply to
moneys receivable by a solicitor for or on account of
legal costs, whether already due or to accrue due.

42. Every solicitor shall keep accounts of all
moneys so received by him in such a manner as to
disclose the true position in regard thereto, and to
enable the account to be conveniently and properly
audited.

43. Wilful failure by any solicitor to comply with
any provision of section forty-one or section forty-
two of this Aect shall be professional misconduct.

44. (1) Subject to the provisions of this section
no bank shall, in connection with any transaction
on any account of any solicitor kept with it or with
any other bank (other than an account kept by a
solicitor as trustee for a specified beneficiary), incur
any liability or be under any obligation to make any
enquiry or be deemed to have any knowledge of any
right of any person to any money paid or credited
to any such account which it would not incur or be
under or be deemed to have in the case of an account
kept by a person entitled absolutely to all the money
paid or credited to it: :

Provided that nothing in this subsection, shall
relieve a bank from any liability or obligation under
which it would be apart from this- Act.

(2) Notwithstanding anything in subsection
one of this section a bank at which a solicitor keeps
an account for clients’ money shall not, in respect of
any liability of the solicitor to the bank, not being
a liability in connection with that account, have or

obtain

(1N

Kceping of
accounts.’

Professional
misconduct.

Relief to
bankers.

23 & 24 Gceo.
Vi, ch. 24,
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obtain any recourse or right whether by way of set-
off, counter-claim, charge or otherwise, against
moneys standing to the credit of that account:
Provided that nothing in this subsection shall
b deprive a bank of any right existing at the time of
the commencement of the Legal Practitioners
(Amendment) Act, 1935.

4. The Principal Act is further amended by inserting Further amend-
i : : o . tof A
after Part VII, as inserted in the Principal Act by this No. 22, 1898.

10 Act, the following new Part:— New Part VIIL
PART VIIL
The Solicitors’ Fidelity Guarantee FFund.

45, This Part shall apply with respect to every Application
S . 3 s S : of Part
solicitor who is for the time being engaged in the yypy
15 practice of his profession, either on his own account 1931, No. 46
or in partnership with any other person, but shall (N.Z),s.72
not apply to any solicitor who is not so engaged.
46. (1) There shall be a fund to be called the Thefund.

Solicitors’ Fidelity Guarantee Fund. Ibid. s. 73
20 (2) The fund shall be the property of the

Institute and shall be applied for the purposes set
out in this Part.
47. All moneys belonging to the fund shall, pend- Separate
ing the investment or application thereof in accerd- L’:,‘c“:lmt
25 ance with this Part, be paid into a bank in New R
South Wales to the credit of a separate account,
to be called the Solicitors’ Iidelity Guarantee Fund
Account, and such account shall be operated upon
in such manner as the council shall from time to
20 time determine.

48, The fund shali consist of— Moneys of
the fund.

(a) all sums paid to or on account of the fund by 134, . 75.
solicitors, either as annual contributions or
as levies in accordance with the provisions
of this Part;
(b) the interest from time to time accruing from
the investment of the fund;
(¢) any other moneys that may be lawfully paid
into the fund.

&
[}

49.
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49. There shall from time to time be paid out of Expenditure.
the fund as required, and in such order as the 2§3é’)N°-46
Council deems proper— 5. 76, O

(a) all legal expenses incurred in investigating

5 or defending claims made against the fund
or the Institute in respect of the fund or

ctherwise incurred in relation to the fund;

(b) the amount of all claims, including costs,

allowed or established against the Institute

10 in respect of the fund as provided in this
Part;

‘(¢) all refunds made to solicitors or to their
personal representatives pursuant to section
sixty-four of this Act;

15 (d) the expenses involved in the administration
of the fund, including allowances to mem-
bers of the council or the committee of
management or the Statutory Committee in
respect of their services and their reason-

(91 . . .

20 able travelling expenses incurred in
connection with the management of the
fund; ‘

(e) the expenses incurred or involved in the

administration by the council of or in the

> 25 exercise by the council of the powers and
authorities conferred on the council by this

Part or Part X ; :

(f) any other moneys payable out of the fund

in accordance with this Part or with any

30 rules or regulations made under the
authority of this Act.

50. The accounts of the fund shall be audited Audit.
annually by an accountant approved of by the Pro- [bid.s.77.
thonotary and appointed for the purpose by the

35 council. :
51. The fund shall be administered by the council Adminis-
on behalf of the Institute. < tration.

Ibid. ss,
The 75,79,
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The council may from time to time by resolution
delegate its powers in relation to the fund or any
of such powers to a committee of management con-
sisting of not less than three nor more than five
persons being members of the Institute.

A majority of the members of such committee of
management shall be members of the council for the
time being.

Any such resolution may be at any time in like
manner rescinded or varied.

52. (1) Except as provided in subsection three of
this section, every solicitor with respect to whom
this Part applies shall during the month of July
in each year pay to such person as may from time
to time be authorised by the council to receive the
same such annual contribution as may from time
to time be preseribed by regulations made under
the authority of this Part, being not less than three
pounds nor more than ten pounds in any year.

(2) If any solicitor who is not during the
month of July in any year engaged in the prac-
tice of his profession either on his own account or
in partnership with any other person commences
after the said month of July in any year to practise
as a solicitor on his own account or in partnership
with any other person, he shall thereupon become
liable to pay, and shall pay to the person authorised
to receive the same under subsection one of this
section, the amount of the annual contribution for
that year prescribed by the regulations:

Provided that if the date of such commencement
is after the thirty-first day of December in any
year, the solicitor so commencing to practise shall
only be liable to pay one-half of the annual contribu-
tion for that year prescribed by the regulations.

(3) If on the first day of July in any year
the amount of the fund, including investments there-
of, and after making such provision as the council
may consider adequate for all unpaid claims and
other liabilities outstanding against the fund, shall

be

Contribu-
tiong.

1931, No. 46
(N.Z.), ss.
80, 81.
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be not less than one hundred thousand pounds, no
contributions in accordance with this section shall
be payable to the fund for that year.

(4) For the purpose of this and section fifty-
three of this Act, the year shall be deemed to com-
mence upon the first day of July, and to expire upon
the thirtieth day of June next following.

53. (1) If at any time or times the fund is in the
opinion of the council not sufficient to satisfy the
liabilities of the Institute in relation thereto, the
council may, subject as hercinafter provided, by
resolution impose on every solicitor with respect to
whom this Part applies, for payment into the fund,
a levy of such amount as the council thinks fit not
exceeding ten pounds.

- (2) The amount of the levy shall become pay-
able on a date and in a manner to be fixed by the
council. ,

(3) A solicitor shall not be required to pay by
way of levy under this section more than ten pounds
in any one year nor more than fifty pounds during
the whole period of his practice as a solicitor.

54. If any solicitor with respeect to whom this Part
applies does not pay any contribution or levy as
required by this Part, the council shall report to the
Prothonotary that the solicitor has not paid the con-
tribution or levy, as the case may be.

The Prothonotary shall make due record of the
fact, and so long as the contribution or levy remains
unpaid the solicitor shall be deemed to be an
unqualified person within the meaning of Part VI.

55. Any moneys in the fund that are not immedi-
ately required for the purposes thereof may be
invested in any manner in which trustees are for
the time being authorised to invest trust funds, or
on deposit, for such period as the council deems
proper, with the Colonial Treasurer or with any bank
or corporation preseribed by rules of court as a
Lank or corporation to which trust moneys may be
paid under section fifteen of the Trustee Act, 1925.

56.

r

Levies.

1031, No. 46
(N.Z.),
8,82,

I"ailure to
pay coniri-
bhution or
levy.

Tivestment
of fund.

" Ibid. s. 83.
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56. (1) Subject to the provisions of this Part, the
fund shall be held and applied for the purpose of
reimbursing persons who may suffer pecuniary loss
by reason of the theft, or fraudulent misapplication
by a solicitor with respeet to whom this Part
applies, of any moneys or other valuable property
entrusted to him, or to his servant or agent, in the
course of his practice as a solicitor, including any
moneys or other valuable property as aforesaid
entrusted to him as a solicitor-trustee.

(2) (a) No person shall have any claim
against the fund in respect of any theft or frandulent

misapplication committed before the commencement.

of the Legal Practitioners (Amendment) Act, 1935.

(b) In respect of any theft or fraudulent
misapplication that may be committed after such
commencement, no person shall have a claim against
the fund unless notice of such theft or fraudulent
misapplication is given in writing to the council as
as soon as reasonably practicable after the claimant
has become aware of the theft or fraudulent mis-
application, but in any event within three months
after having become so aware unless the Court or a
judge thereof grants further time.

(3) No person shall be entitled to claim against
the fund in respect of any loss through such theft
or fraudulent misapplication unless and until there
shall have been a conviction of such solicitor for such
theft or fraudulent misapplication, unless the Court
or a Judge thereof for reasons which to the Court
or such Judge shall seem good and sufficient, shall
have by an order certified that the person claiming
to have suffered loss should be permitted to claim
against the fund notwithstanding that such solicitor
has not been convicted in respect of such theft or
fraudulent misapplication.

57. (1) The council may receive and settle any
claim against the fund at any time after the com-
mission of the theft or fraudulent misapplication in
respect of which such claim arose, but no person shall

be

Application
of tund.

ef. 1931,
No. 46
(N.2.),

s. 84.

Claims
against the
fund.
cf. Ibid.

s. 85.
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' be entitled, without leave of the council, to commence

any action in relation to the fund unless the council

“shall have disallowed his claim, and unless and until

the claimant has exhausted all relevant rights of
action and other legal remedies available against the
defaulting solicitor or any other person in respect
of the loss suffered by him.

(2) No person shall be entitled to recover from
the Institute out of the fund by action as aforesaid
an amount greater than the balance of the loss
suffered by him after deducting from the total
amount of such loss the amount or value of all moneys
or other benefits received or recovered or which in
the opinion of the council might but for his neglect
or default have been received or recovered by him
from any source other than the fund in reduction of
such loss.

(3) The total amount which any person shall
be entitled to recover from the fund shall not in any
case or in any event exceed two thousand pounds.

(4) The aggregate sum which may be applied
in the reimbursement of all persons who suffer loss
through theft or fraudulent misapplication by the
same solicitor or firm of solicitors shall not in any
case or in any event exceed the sum of ten thousand
pounds :

Provided that where the first judgment or claim
in respect of any such theft or frandulent misapplica-
tion is obtained or allowed on or before the thirtieth
day of June, one thousand nine hundred and forty-
five, such aggregate sum shall not exceed the sum
of five thousand pounds.

(5) No amount shall be paid or payable out
of the fund as interest on the amount of any judg-
ment obtained or of any claim allowed against the
fund.

58. The council may cause to be published a notice

10

ef. 21 Geo. V
No. 46 (Q.),
5.16 (1).

Advertise-

in or to the effect of the preseribed form in a news- ment.

paper published and circulating in the district in
which the defaulting solicitor is or was practising or
carrying
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carrying on business and also in a daily newspaper
published and circulating in Sydney, and such notice

I D

11

shall fix a date not being earlier than three months -

after the publication or the first publication, as the
case may be, within which claims must be made.

Any claim not made in writing on or before the
date so fixed shall be barred.

59. After the date so fixed the council shall be
at liberty to distribute the sum from time to time
available to be applied in reimbursement under
section fifty-seven of this Act, having regard only
to judgments obtained and claims allowed against
the fund.

60. Any proceedings brought against the Institute
in relation to any claim upon the fund shall be by
action at law as for a debt due by the Institute, and
in any such action all defences which would have
been available to the solicitor in relation to whom
the claim arose shall be available to the Institute,
and in any such action all questions of costs shall be
in the diseretion of the Court or the presiding Judge.

61. On payment out of the fund of any moneys in
settlement in whole or in part of any claim under this
Part, the Institute shall be subrogated, to the extent
of such payment, to all the rights and remedies of the
claimant against the solicitor in relation to whom the
claim arose, or any other person.

62. The council or the committee of management
may at any time and from time to time require pro-
duction and delivery up of securities and documents
necessary to support any claim made, or available
for that purpose, or for the purpose of exercising
its rights against any defaulting solicitor, and may
in default of delivery up of any such securities or
documents reject any claim.

63. (1) No moneys or other property belonging to
the Institute, other than the fund, shall be available
for the satisfaction of any judgment obtained against
the Institute in relation to the fund, or for the pay-
ment of any claim allowed by the council; and if at
any time the fund is not sufficient to provide for the

satisfaction

Council may
distribute. -

Defences. . .

1931, No. 46
(N.Z),
8. 86.

Subrogation.
1bid. . 87.

Ccuncil may
require pro-

duction, ete,,
of docu- = ™
ments.

Insufficiency
of the fund.
cf. Ibid.

s. 88.
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satisfaction of all such judgments and claims, they
shall (subject to the limitations fixed by this Act)
to the extent to which they are not so satisfied, be
satisfied out of future accumulations of the fund.

(2) No proceedings based upon or for the en-
forcement of any such judgment shall be taken
without leave of the Court.

(3) Where the total amount of the judgments
obtained and claims allowed exceeds the aggregate
sum which may be applied in reimbursement under
section fifty-seven of this Act, the council may in
its uncontrolled diseretion determine the division
and allocation amongst the claimants respectively
or any one or more of them exclusively of the other
or others of them, of the moneys for the time being
payable out of the fund.

64. In the event of the death or on the retirement
from the practice of his profession of any solicitor
in respect of whom no claim has been made under
this Aect, or if any such claim has been made, in
respect of whom such claim has not been sustained,
the council may in its diseretion pay to him or to
his personal representatives, as the case may be,
a sum not exceeding the aggregate amount of his
contributions to the fund.

65. (1) For the purpose of safeguarding the fund,
the council may at any time and from time to time
appoint an accountant to examine the trust accounts
of any solicitor or firm of solicitors specified in the
appointment, whether a member or members of the
Institute or not, and to furnish to the council a con-
fidential report as to any irregularity or alleged or
suspected irregularity in the accounts of such
solicitor or solicitors that may be disclosed by such
examination, or as to any other matter that in the
opinion of such accountant should, in the interest of
the fund, be further investigated.

A copy of the report shall forthwith be sent by
post by the accountant to the solicitor or firm con-
cerned.

(2)

12

Refund to
representa-
tives of
deceased
solicitor or
to retiring
solicitor.
1931, No. 46
(N.Z.),
R

Examination
of account.

Ibid. s. 92.
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(2) Kvery appointment made under this sec-
tion shall be subject to the approval of the Protho-
notary shall be in writing and shall be signed by the
president or two members of the council.

(3) Upon production by such accountant of
the instrument of his appointment as aforesaid he
may require the solicitor or solicitors in respect of
whom the appointment has been made, or in the
absence of such solicitor or solicitors any servant or
agent of such solicitor or solicitors having the
apparent charge or control for the time being of the
office or business of such solicitor or solicitors, to
produce to the accountant and any assistant of the
accountant all books, papers, accounts, securities or
other documents relating to the business or accounts
of suech solicitor or solicitors, so far as the same
relate to the trust accounts and trust funds of such
solicitor or solicitors, and to give all infor-
mation in relation thereto, and to furnish all
authorities and orders to bankers and others that
may be reasonably required of him or them, and if
any such person without lawful justification or
excuse, the proof whereof shall lie on him, refuses or
fails so to do, or otherwise hinders, obstructs, or
delays the accountant in the performance of his
duties or the exercise of his powers under this section,
he shall be guilty of an offence and shall be liable
to the penalty provided under subsection six of this
section.

Any such offence shall also be professional mis-

conduct.

(4) No accountant appointed to make any
examination of accounts for the purposes of this
section shall communicate that fact or any matter
which may come to his knowledge in the course of
such examination to any person except in the course
of his report to the council.

No assistant of any such accountant shall commu-
nicate the fact of the appointment of such accountant
or any matter which may come to his knowledge

in

13



10

Act No.. , 1935. 14

Legal Practitioners (Amendment).

in the course of the examination to any person except
to the accountant appointed to make the examina-
tion, or, if so required, to the council.

(5) It shall not be lawful fer any member of
the council or any of its officers to publish, except
to the Court or to the council, or to the Statutory
Committee, any information disclosed in such report. .

(6) Every person who commits a breach of
any of the provisions of this section shall, in addition
to any other proceeding, penalty or punishment to
which he may be liable, be liable on summary con-
viction to a penalty not exceeding fifty pounds.

5. The Principal Act is further amended by inserting rurtier amena-

ment of Act

after Part VIII, as inserted in the Principal Act by this o. 22, 1ses.

15 -Act, the following new Part:— New Part IX.

20

30

35

PART 1X,

Annual practising certificates,

66. It shall be the duty of the couneil to keep a Rollof
roll of practising solicitors and to issue certificates ;"Ihé‘::‘:,
to persons who are entitled to take out certificates no, 46
authorising them to practise, and for the purpoges (s 25
of this Part any reference to a solicitor or practising
solicitor shall include a solicitor employed as a clerk

by another solicitor.

67. No solicitor shall on or after the first day of Solicitor's
July, one thousand nine hundred and thirty-five, act g:‘r‘:lg::’:g
or practise as a solicitor unless he has then in foree ;,, 3
a cortificate in the prescribed form that he is entitled s. 26 (1).

to practise as a solicitor.

68. Every person who after the thirtieth day Persons
of June, one thousand nine hundred and thirty-five, Ditroe"®
directly or indirectly acts or practises as a solicitor certificates.
without having at the time a certificate then in foree Ivid.s.27.
issued by the council shall be guilty of an offence, L
and shall, in addition to any other proceedings,
penalty or punishment to which he may be liable,
be liable on summary conviction to a penalty not
exceeding fifty pounds.

69,
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69. The annual practising fee, which shall be paid
to the Institute, shall be—

(a) for every solicitor who for the time being is

engaged in the practice of his profession

either on his own account or in partnership

15

Peg

with any other solicitor, the sum of two -

guineas; and

(b) for any solicitor who is not so engaged, the

sum of one guinea;

and every solicitor who holds a practising certificate
shall, while such practising certificate remains in
force, be entitled to be a member of the Institute
without payment of any further fee or subsecription.

70. Subject to this Act, on payment by the appli-
cant of the prescribed practising fee and on being
satisfied that the prescribed contribution to the fund
and any levy then payable under this Act by him has
been paid, the council shall—

(a) on application by a duly enrolled practising
solicitor issue to him a certificate in the
preseribed form which shall be in foree from
the first day of July next after the date
of such certificate until the thirtieth day of
June following;

(b) on application by a duly enrolled solicitor
who shall not have practised as a solicitor
prior to the date of such application, accom-
panied by a declaration by the applicant in
the prescribed form, issue to him a certifi-
cate in the prescribed form which shall be
in force from the date of such certificate
until the thirtieth day of June next follow-
ing such date;

(¢) on application by a duly enrolled solicitor
who shall have been, but at the date of such

Application
for and
issue of °
certificate.
21 Geo. V
No. 46 (Q.),
8. 28.

application is not, in practice as a solicitor,

accompanied by a declaration by the appli-
cant in the preseribed form, issue to him

a certificate in the preseribed form which

shall
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shall be in force from the date of such
certificate until the thirtieth day of June
next following such date.

71. The council may refuse to issue a certificate
and may cancel a certificate when issued under the
foregoing provisions of this Part if the applicant for
or holder of such certificate, as the case may . be,
shall—

(a) be in prison;

(b) have failed to comply with any statute,
regulation or order relating to his trust
funds or the trust funds of any partnership
of which he was a member at the time, and
such failure still continues;

(¢) have when called upon by the ouncil so
to do failed to give a satisfactory explana-
tion touching any matter relating to his
conduct as a solicitor, and such failure still
continues;

(d) be in any way in default under any of the
provisions contained in this Act;

(e) be sharing with an unqualified person
receipts from a business of a nature usunally
performed by a practising solicitor.

If the council shall refuse to issue or shall cancel
such certificate it shall, if so required by the appli-
cant or holder, as the case may be, within fourteen
days from the date of such refusal or cancellation,
state in writing the grounds for such refusal or
cancellation.

72. In case the council shall refuse any application
for a certificate, or chall cancel any such certificate,
the applicant or the holder, as the case may be, may
appeal to the Court or to a judge in chambers, who
may make such order in the matter as to the Cour
or judge may seem fit.

In the case of an appeal against a refusal the
appellant shall, pending the disposal of the appeal,
be deemed to hold a practising certificate. In the

case

Grounds for
refusing
certificate.
8. 29.

21 Geo. V
No. 46 (Q.),

Appeal.
Ibid. s. 31.
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case of an appeal against a cancellation the cancel-
lation shall be suspended pending the disposal of

the -appeal.

73. No solicitor acting for a client shall on or after
the first day of July, one thousand nine hundred and
thirty-five, commence, prosecute, defend, or carry
on any action or suit or any proceedings in any court
without having previously obtained a practising cer-
tificate which shall be then in force, or shall be
capable of maintaining any action or suit for the
recovery of any fee, reward or disbursement for or
in respect of any business, matter or thing done by
him as a solicitor whilst he shall have been without
such practising certificate.

74. No person acting as a solicitor for a client
on or after the first day of July, one thousand nine
hundred and thirty-five, without having previously
obtained a practising certificate which shall be then
in force, shall be capable of maintaining any action
or suit for the recovery of any fee, reward or dis-
bursement for or in respect of instructions for, or
drawing, preparing, engrossing, stamping, register-
ing, or recording any deed, document, or instrument,
whilst he shall have been without such practising
certificate.

G. The Principal Act is further amended by inserting
after Part IX, as inserted in the Principal Act by this
Act, the following new Part:—

PART X.
The Solicitors’ Statutory Commattee.

75. (1) There shall be a committee of the council
to be called ¢ The Statutory Committee of the Incor-
porated Law Institute of New South Wales *” (here-
inafter referred to as the ‘‘Statutory Committee ’’)
for the purpose of hearing charges of professional
misconduect upon the part of solicitors, whether such
solicitors are members of the Institute or not.

231—B (2)

17

Solicitor
may not act
or recover
costs while
uncertifi-
cated.

21 Geo. V
No. 46 (Q.),
s. 32.

The like in
relation to
preparation
of docu-
ments, &e.

Ibid.

Further amend-
1ent of Act
No. 22, 1898.*"

New Part X,

Statutory
Committee.
cf. 18

Gco. V No.
14 (Q.), 8. &
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(2) The Statutory Committee shall consist of
not less than three and not more than five members
who at the time of their appointment shall be mem-
bers of the council or ex-members thereof and shall
be practising solicitors of not less than seven years’
standing.

(3) The members shall be appointed by the
Chief Justice from the prescribed number of persons
nominated by the council and shall hold office for a
term of three years.

Any member being still a member of the counecil
shall be eligible for re-appointment.

(4) Any casual vacaney in the Statutory Com-
mittee shall be filled by the appointment thereto by
the Chief Justice of some eligible person from the
prescribed number of persons nominated by the
council and such person shall hold office for the
remainder of the term of office of the member whose
seat has become vacant.

(5) The Statutory Committee shall appoint one
of its members to be the chairman thereof for such
period as it thinks fit.

(6) A quorum of the Statutory Committee
shall consist of three members thereof.

(7) The continuing members of the Statutory

Committee may (provided there is a quorum) act
notwithstanding any vacancy in their body.

No act done by or by the authority of the Statutory
Committee shall be invalid in consequence of any
defect that is afterwards discovered in the appoint-
ment or qualification of the members or any of them.

(8) A member of the Statutory Committee may
retire from his office upon giving one month’s notice
in writing to the secretary of his intention so to do,
and such resignation shall take effect upon the
expiration of such notice or its earlier acceptance by
the counecil.

(9) The office of a member of the Statutory
Committee shall ipso facto be vacated—

(a) if he dies; or

(b)

18
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(b) if he becomes of unsound mind; or

(c) if he ceases to be a member of the Institute:
or ;

(d) if he becomes bankrupt or makes any
arrangement or compcsition with his eredi-
tors;or e

(e) if he is convicted of an offence under this
Act; or

(f) if by resolution of the council h2 is required
to resign:

Provided that if any such vacancy shall occur
during the hearing of any charge, question or matter
such hearing may be continued and an order made
thereon by mnot less than three of the remaining
members of the Statutory Committee before whom
such hearing was commenced and continued prior
to such vacancy, :

* (10) When any charge, question or matter is
heard by and before three or more members of the
Statutory Committee, and such members are divided
in opinion as to the decision to be given on any point
arising during the hearing or as to the order to
be made on such charge, question or matter, such
point or order shall be decided or made according

to the opinion of the majority of such members, if’

there be a majority, but if such members are cqually
divided in opinion, then the opinion of the chairman
of the Statutory Committee if he is one of such mem-
bers, or if he is not, the opinion of the member
appointed by the members taking part in sueii ¥ _aring

to act as chairman on such hearing, shall prevail.
76. (1) The Court, or a judge, or the council
of its own motion may refer to the Statutory Com-
mittee for enquiry any question as to the professionai
misconduct of any solicitor which appears to the

Court, judge or council to require investigation.
(2) (a) Any person feeling aggrieved by
reason of the alleged professional misconduct of any
solicitor may, whether the matter charged was com:
mitfed or suffered before or after the commencd:
ment of the Legal Practitioners (Amendmeént) Aect,
: 1986,

19

Reference to
Statutory
Committee.
cf. Act No.
R714 (Vig,),
ss. 16, 18,

cf. 18 Geo.
.V No. 14

(Q.),s.5
(2) (a) (b)
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1935, by himself or his agent make a charge thercof
in writing to the council.
(b) The council may require—

(i) further particulars of any charge;

(ii) any charge to be verified by statutory
declaration.

The council may refer any such charge to the
Statutory Committee for enquiry.

(3) The council may either at the request of
the Statutory Committee or of its own motion employ
counsel and solicitors to assist the Statutory Com-
mittee in the investigation of any matter referred to
the Statutory Committee.

(4) The Statutory Committee may by writing
under the hand of the chairman summon before it
any solicitor in respect of whose conduct any matter
has been referred to it or a charge has been made,
and may enquire into such matter or charge.

(5) The Statutory Committee may in like man-
ner summon to appear before it the complainant
and any person who may in its opinion be able to give
evidence or produce documents touching the matter
in question, or whom the complainant or the solicitor
may desire to call as a witness.

(6) The provisions of sections eight, nine, ten,
eleven and twelve and of Part ITI of the Royal
Commissions Act, 1923-1934, shall apply mutatis
mutandis to and with respect to the inquiry, and
every member of the Statutory Committee shall as
such have the same protection as a commissioner
appointed under that Act.

77. (1) Subject to the following provisions of this
Part, every charge or question as to the professional
misconduct of any solicitor referred to the Statutory
Committee shall be heard by the Statutory Committee
in accordance with the rules to be made under the
authority of this Part, and the Statutory Committee
shall, subject to such rules, upon every such hearing
have power after hearing the case to make any such
order as to striking off the roll or suspending from
practice either conditionally or otherwise the solicitor

to

Jurisdiction

of Statutory
Committec.

cf. 18 Geo. V
No. 14 (Q.) ¢+
8.5(3) (a)
(b) (e) (d).
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to whom such hearing relates, or as to the payment by

any party of costs or otherwise in relation to the

case as before the commencementof the Legal Prae-
titioners (Amendment) Act, 1935, the Court would
have had power to make in accordance with the
authority and practice of the Court.

(2) Every order made by the Statutory Com-
mittee shall be signed by the chairman or by the
member acting as chairman and shall be prefaced by
a statement of the findings of the Statutory Com-
mittee in relation to the facts of the case and shall
be filed with the Prothonotary.

(3) Every order made by the Statutory Com-
mittee shall as soon as the same shall have been filed,
be acted upon by the Prothonotary and be enforce-
able in the same manner as a judgment or order of
the Court to the like effect.

(4) The file of orders made under this Act
shall, during office hours, be open for the inspection
of any person on payment of such fee, if any, as may
be preseribed by rules of court.

78. An appeal to the Court from any order of the
Statutory Committee made under the powers of this
Act shall lie at the instance either of the applicant
or of the solicitor or of the council.

Every such appeal shall be in the nature of a re-
hearing and shall be made within such time and in
such form and shall be heard in such manner as
shall be preseribed by rules of court in that hehalf
to be made under the authority of this Act.

79. Nothing in this Act contained shall prejudice,
diminish, or affect the jurisdiction, powers and
authorities which are exercisable by the Court over
solicitors,

80. Hvery court of law shall take judicial notice of
the appointment of the Statutory Committee and
of the chairman and of each member thereof and of
the signature of the chairman and of any member
acting as chairman thereof.

81.

21

Appeal.

18 Geo. V
No. 14 (Q.),
s. b (4).

Saving of
powers of
Court.
Ibid. s. 5.
(5).
Judicial
netice.
Ibid.s. 5
(7).
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81. The Judges of the Supreme Court, or any

{hree of them, may from time to time on the recom-
mendation of the council make rules of court—

(a) for regulating the practice and proceedings

b of the Statutory Committee, including the

awarding of costs by such Committee, the

taxation thereof by the taxing officer of the

Court, and the recovery of same by execu-
tion or otherwise; ‘

10 (h) for conferring upon the Statutory Com-

mittee any further powers necessary or
convenient for the due fulfilment of its
functions;
(¢) for carrying into effect the provisions of
15 this Act relating to the Statutory Committee
and its funetions;
and may in like manner amend or rescind such rules.

All such rules shall be promulgated in like manner

22

Rules of
court.

cf. 18 Geo.
V No. 14
(Q),8.5
(8)-

and thercupon have the like force and effect and be

20 subject to the like disallowance upon being laid
betfore both Houses of Parliament as rules of court
made under and in pursuance of the Supreme Court
Procedure Act, 1900. :

7. The Principal Act is further amended by inserting
95 after Part X, as inserted in the Principal Act by this
Act, the following new Part:—

PART XI.

Miscellaneous.

82. (1) The Institute shall, in addition to its
30 oxisting powers and functions, have the following
powers and functions, that is to say:—

(a) to take such steps as in the opinion of the
council may be necessary or proper for or
with respect to the investigation in accord-

35 ance with this Act of any charge or question
as to the professional misconduct of any
solicitor;

(b)

Further amend-
ment of

Act No. 22,
1898,

New Part XI.

Additional
powers of.
institute.

ef. 1931, No.
46 (N.Z.);
8. 63 (2)-
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(b) to institute prosecutions and other proceed-
ings for the breach of any of the provisions
of this Act or of any rule or regulation made
thereunder;

(e¢) to oppose any application for admission as
a solicitor or for restoration to the roll of
solicitors or any application by a solicitor
for leave to employ any person;

(d) to employ any barrister or solicitor to
appear before any court in any of the
matters referred to in this section.

(2) Any prosecution or proceeding referred
to in pgragraph (b) of subsection one of this section
may be¥instituted in the name of the Institute by the
President or any Vice-president or by any other
person duly authorised by the council in that behalf.

Every such prosecution or proceeding shall, unless
it is proved to the contrary, be deemed to be insti-
tuted by and on behalf of the Institute.

83. The council may employ any barrister or
solicitor to appear before any court in any matter
affecting the Institute or the members thereof, or
in which the Institute is directly or indirectly con-
cerned or interested, and any barrister or solicitor
so employed shall have audience in any court in any
such matter.

84. (1) Any sum of money whatever payable to
the Institute under this Act may be recovered as a
debt due to the Institute.

(2) All moneys, including penalties recovered
or received by the Institute pursuant to the pro-
visions of this Act other than contributions to and
levies made in respect of the Solicitors’ Fidelity
Guarantee Fund, shall be paid to the Institute and
become part of the general funds of the Institute.

85. Any minutes of any proceedings at any meet-
ing of the Institute or of the council or of any com-
mittee of the council or of the Statutory Committee
signed by any person purporting to be the chairman
of the meeting and purporting to be so signed either

at

23

Act No.
3714
(Vie.),
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Legal assisi-
ance.
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minutes.
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26 (2).
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at the meeting at which such proceedings took place
or at the next ensuing meeting, and any document
purporting to be a copy thereof or an extract there-
from and purporting to be signed by the President
or a Vice-president of the Institute in the case of
minutes other than those of the proceedings of the
Statutory Committee or by the chairman of the
Statutory Committee or by the member acting as
chairman of the Statutory Committee in the case of
minutes of the proceedings thereof shall, without
further proof, be admissible in evidence in all pro-
ceedings before any court or any person acting
judicially within the meaning of the Kvidence Act,
1898; and until evidence is given to the contrary
every meeting in respect of the proceedings of whieh
the minutes have been so made shall be deemed to
have been duly convened and held and all the mem-
bers thercof to have been duly qualified, and when
such proceedings are proceedings of any committee
of the council or of the Statutory Committee, :ntil
the contrary is proved any such committee of the
council or the Statutory Committee (as the casc
may be) shall be deemed to have been duly and regu-
larly constituted and to have had power to deal with
the matters referred to in such proceedings.

86. Where a solicitor acting for a client who is not
a solicitor becomes aware in the course of his practice
of facts or circumstances which give rise in his mind
to a reasonable suspicion that the trust funds of
some other solicitor are not in order it shall be his
duty to report in writing such facts and circum-
stances to the Institute.

Any such report made without malice shall be
absolutely privileged.

The Institute, after considering the report, may
refer the same to the Statutory Committee to be
dealt with as a question of professional misconduct.

Failure by a solicitor to comply with the provisiong
of this section may be regarded as professional mis-
conduct and shall be punishable accordingly.

87.

[\
=~

Duty of
solicitors to
report
suspicions
as to trust
funds to
Institute.
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87. (1) For the purposes of this Act the council
may make regulations for all or any of the following

10

purposes :—

(a) (1)

(i1)

as to the opening and keeping by solici-
tors of accounts at banks for clients’
moneys;

as to the keeping by solicitors of aec-
counts containing particulars and in-
formation as to moneys received, held
or paid by them, for or on acecount of
their clients;

(iii) empowering the council to take such

(iv)

(b) (1)

(ii)

action as may be necessary to enable
them to ascertain whether or not the
regulations made under subparagraphs
(i) and (ii) of this paragraph are being
complied with;

regulating in respect of any other
matter the professional practice, con-
duct and discipline of solicitors:

Provided that regulations made
under subparagraphs (i) and (ii) of
this paragraph shall apply only to a
practising solicitor in the course of his
practice as such;

preseribing the amount of the annual
contributions to the fund to be paid by
solicitors with respeect to whom this Act
applies;

providing for the method of payment
and recovery of any fee, contribution or
levy;

(iii) prescribing forms of notice to be given

(iv)

by and to the council in respect of

claims against the fund;

preseribing the duties of accountants

appointed to conduct an examination

of any accounts pursuant to section
sixty-tive

Couneil
may make

regulations.

cf. 21 Geo.
V No. 46
(Q.), 8. 34.
of. 23 & 3t
Geo. V,

e 248 1.
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(v)

(vi)

(vii)

sixty-five of this Act, and preseribing
also the duties of the solicitor concerned
in relation thereto and the -circum-
stances in which such solicitor may be
required to pay the cost of such examin-
ation;;

prescribing forms of certificates to be
issued to persons practising or entitled
to practise as solicitors and of declara-
tions, applications, notices and docu-
ments to be used in relation to any
application or refusal of any applica-
tion under this Act;

preseribing the evidence to be furnished
that a person has been admitted to
practise or is still practising or has
ceased practising or has continued or
discontinued practising as a solicitor,
or as to the reason of any person dis-
continuing practice, and generally for
the obtaining of information which may
be considered necessary or reasonable
for the purposes of determining the
merits of applications for certificates or
matters in relation thereto;

all matters or things required or per-
mitted by Parts VII, VIII and IX of
this Act to be prescribed;

(viii) generally, for such other matters as

(ix)

may be considered necessary for the
purpose of giving full effect to the
intent of Parts VII, VIIT and IX of
this Act;

imposing penalties not exceeding fifty
pounds for any contravention of the
regulations made under this section.

(2) The Council may amend or rescind any
regulation made under this section.

(3)

26
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(3) The regulations and any amendment or
rescission thereof made under the authority of this
section shall—

(a) be submitted to the Governor for his
approval;

(b) when approved by the Governor be pub-
lished in the Gazette;

(¢) take effect from the date of publication or
from a later date to be specified in the
regulations;

(d) be laid before both Houses of Parliament
within fourteen sitting days after publica-
tion if Parliament is then in session, and if
not, then within fourteen sitting days after
the commencement of the next session.

(4) If either House of Parliament passes a
resolution of which notice has been given at any time
within fifteen sitting days after any regulation has
been laid before such House disallowing any regula-
tion or part thereof, the regulation or part shall
thereupon cease to have effect.

(5) Any penalty imposed by the regulations
may be recovered in a summary manner before a
stipendiary or police magistrate or before two
justices.

8. The Principal Act is further amended—

(a) by inserting next after section thirteen the
following new section:—

13a. (1) A conveyancer who has attained the
ace of thirty years and is desirous of being
admitted as a solicitor shall not be required to
pass any examination before entering into
articles of clerkship, or to serve under such
articles for more than four years.

. (2)

kY

L%

Further amend-
ment of Act” ..
No. 22, 1898.

New s. 13A.

Convey-
aneers. =,
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(2) A conveyancer who has attained the
age of thirty years and is desirous of being ad-
mitted as a solicitor and who—

(a) has for at least five years since he became
entitled to practise as a conveyancer been
a managing clerk in the office of a solicitor
practising in New South Wales; or
(b) has for at least ten years practised as a
conveyancer in New South Wales; or
(c) has for at least ten years since he became
entitled to practise as a conveyancer been
employed in New South Wales, whether
in the Public Service or otherwise, in work
relating to conveyancing or to documents
of title,
shall not be required to enter into or serve under
any articles of clerkship.

(3) Subject to the provisions of this sec-
tion a conveyancer who is desirous of being
admitted as a solicitor and who has passed the
final law examination presecribed for the admis-
sion of solicitors or some examination prescribed
as equivalent thereto, in all subjects prescribed
for that examination except the subjects which
at the commencement of the Legal Practitioners
(Amendment) Aect, 1935, are comprised within
the:section of such examination dealing with the
Law of Property and the principles of Con-
veyancing and who has otherwise complied with
such conditions as are prescribed, and who satis-
fies the Court that he is a fit and proper person
to be admitted to practise as a solicitor, shall,
upon having his name on his own application
removed from the roll of conveyancers, be
entitled to be admitted as a solicitor.

(4) This section shall apply to convey-
ancers to whom a certificate has been granted
either before or after the commencement of the
Legal Practitioners (Amendment) Act, 1935.

(b)
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(b)

(c)

(d)

by inserting in section fifteen after the words
‘“ matters and proceedings in which he ’’ the
words ‘‘ or his partner or his employer ’’;

by inserting next after section twenty the follow-
ing new sections :—

20a. (1) A certificate to practise as a con-
veyancer shall not be granted after the com-
mencement of the Legal Practitioners (Amend-
ment) Act, 1935, except in the case of an
applicant who has made an application under
section seventeen of this Act before such com-
mencement or within six months thereafter, and
who has passed the examination prescribed by
such section within twelve months after such
commencement.

(2) Subsection one of this section shall
not extend to the case of a person whose name is
restored to the roll of conveyancers.

20B. (1) The court shall have and shall be
deemed always to have had the like summary
jurisdiction over a conveyancer as it has over a
solicitor, including power to remove his name
from the roll of conveyancers and to cancel his
certificate to practise as a conveyancer, or 10
suspend him from practice for any period.

(2) The court may if it thinks fit restore
to the roll of conveyancers the name of any
person whose name has been removed therefrom
either before or after the commencement of this
Act.

by inserting next after section thirty-nine the
following new section :—

39a. (1) Any court in which a solicitor has
been employed to prosecute or defend any action,
suit, matter or proceeding, may at any time
by order declare the solicitor entitled to a charge

on

29

Sec. 15.
(Right of
audience.)

New ss.
204, 208,
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on the property recovered or preserved through

his instrumentality for his taxed costs in refer-
ence to that action, suit, matter or proceeding,
and may make such orders for the taxation of

‘the said costs and for raising money to pay, or

for paying, the said costs out of the said pro-
perty as to such Court seems fit.

(2) Subject to this section, all convey-

ances, assurances and acts done to defeat, or
" operating to defeat, that charge shall, except in

the case of a conveyance or assurance to a bona
fide purchaser for value without notice, be void

- as against the solicitor.

; (3) No order shall be made if the right
to recover the cost is barred by any statute of

limitations.

(4) Where land is affected by the order
the provisions of subsection two of this section
shall not apply until the order is registered

in cases wh'em the land affected is not under
the provisions of the Real Property Aect, 1900,

in the Register of Causes, Writs and Orders

affecting land kept in the office of the Registrar-
(feneral pursuant to Part XXIIT of the Con-
veyancing Act, 1919-1932, and the provisions of
Division 1 of that Part shall apply to and in
relation to such order, and where the land is
under the provisions of the Real Property Act,

- 1900, the order may be registered under that

Act in the manner prescribed by regulations
under the Conveyancing Act, 1919-1932.

(5) This section shall extend to cases
in which the employment of the solicitor was
before the commencement of the Iegal Prac-
titioners (Amendment) Act, 1935, and the costs

. or any part thereof were earned prior to such

commencement, as well as to cases in which the
employment of the solicitor was and the costs
were carned after such commencement.

9.

30
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9. The Principal Act is further amended by omitting Further amend-
ment of Act

Part VI and by inserting in lieu thereof the following Fess o,
new Part:—

PART VI, _ Substi-
: S tuted
Unqualified practitioners. : Part VL, 1
40. No person shall be qualified fo act as a solicitor Qualifica-
| unless— Gong sor
practising

(a) his name is on the roll of solicitors; and  as solicitor,
(b) after the thirtieth day of June, one thousand
nine hundred and thirty-five, he has in force
a practising certificate,
A person who is not so qualified is in this Part
referred to as an unqualified person,
40a. (1) No unqualified person shall act as a Unqualified
solicitor, or as such issue out any writ or process, or %’:i‘)tnalsldt :
commence, carry on or defend any action, suit or solicitor.
other proceeding, in the name of any other person 22& 23
or in his own name, in any court of civil or criminal 515’037" iy
Jurisdiction, or act as a solicitor in any cause or '
matter, civil or eriminal to be heard or determined (s
before any such court in New South Wales.

(2) If any person contravenes the provisions
of this section, he shall be guilty of an offencé and
of contempt of the court in which the action, 'suit,
cause, matter or proceeding in relation to which he
so acts is brought or taken and may be punished
accordingly, and shall be incapable of maintaining
any action for any costs in respect of anvthmg done
by him in the course of so acting, and shall, in addi-
tion to any other penalty or forfeiture and any dis-
ability to which he may be subject, be liable for each
such offence to a penalty of fifty pounds to be re-
covered, with full costs of action, by action brought
in the Supl eme Court or in any distriet court, by the
Institute.

40B. (1) Any unqualified person who— Tllegal prac-
(a) pretends to be, or takes or uses any name, tices.
18 Geo V

title, addition or description implying that No. 14 (Q.),
he is qualified or recognised by law as quali- s.6.
fied to act as a solicitor; ox

(b)
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(b) holds himself out to be or advertises or
represents himself as qualified to act as a
solicitor,

shall be guilty of an offence and shall be liable on
summary conviction to a penalty not exceeding fifty
pounds for each such offence.

(2) Any person, not being a barrister, or a
person qualified to act as a solicitor, who holds him-
self out or advertises or in any way represents
himself as competent or qualified to act in or in con-
nection with the carrying out of the functions of a
legal adviser or practitioner, or who permits or
suffers his name to be in any such way used by any
other person, shall be guilty of an offence and shall
be liable on summary conviction to a penalty not
exceeding fifty pounds for each such offence.

40c. (1) Any person not being a barrister, or a
person qualified to act as a solicitor, who for or in
expectation of any fee, gain or reward, either directly
or indirectly, draws, fills up, or prepares any will
or other testamentary instrument, or any instru-
ment creating or regulating rights between parties,
or relating to real or personal property, or any legal
proceeding, shall be guilty of an offence, and shall
be liable on summary conviction to a penalty not
exceeding fifty pounds for each such offence.

(2) This section shall not extend to—

(a) any public officer drawing or preparing
instruments in the course of his duty; or

(b) any person employed merely to engross any
such instrument or proceeding; or

(c) any land agent in respect of any instrument
which he is entitled to draw, fill up, or pre-
pare and charge for, under the Land Agents
Act, 1927 ; or

(d) any conveyancer in respect of any instru-
ment which he is authorised to draw, fill up,
or prepare, by virtue of the certificate
granted to him under section nineteen of
this Act.

40p.

32

Certain per-
sons only
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40p. Any person, not being a barrister, or a person
qualified to ' act as a solicitor, who, for or in
expectation of any fee, gain or reward e1ther directly
or as an agent of any other person, whether a person
qualified as abovementioned or not, takes instrue-
tions for, or draws or prepares any papers on which
to found or oppose the grant of probate or letters of
administration shall, without prejudice to any
liability or chsability to which he may be subject
under any other section of this Act, or under' any
other Act, be guilty of an offence and shall be liable
on summary conviction to a penalty not exceeding
fifty pounds for each such offence.

40r. If any act is done by a body corporate or by
any director, officer or servant thereof of such a
nature or in such a manner as to be caleculated to
imply that the body corporate is qualified or recog-
nized by law as qualified to act as-a solicitor, the
body corporate shall be liable on summary conviction
to a fine not exceeding one hundred pounds for each
such offence, and in the case of an act done by a
director, officer or servant of the corporation he also
shall be liable on summary conviction to a penalty
not exceeding fifty pounds for each such offence.

40r. Save in the cases and subject to the conditions
prescribed no solicitor shall share receipts from a
business of a nature usunally performed by a practis-
ing solicitor with an unqualified person.

(2) Where it appears to the Court or to the
Statutory Committee, as the case may be, that a
solicitor has ‘acted in contravention of this section
his name may be struck off the roll of solicitors.

(3) This section shall not apply to or affect
any lawful arrangement existing on the twenty-
fourth day of January, one thousand nine hundred
and thirty-five, between a solicitor and his managing
clerk with 1efrard to the emolument of such'elerk
where such arrangement’ does not constitute a part-
nership, and wheré the fact of such arrangement is
notified to the Institute within three months“after
the commencement of this Act.

231—C " Any

33
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Any such arrangement shall be notified to the
Institute in the prescribed manner.

40c. (1) No solicitor shall, in connection with his
practice as a solicitor, without the written per-
mission of the Institute, which may be given for such
period and subject to such conditions as the Insti-
tute thinks fit, employ or remunerate any person who
to his knowledge has been struck off the roll of any
Court within the British Empire or who is disquali-
fied from practising as a solicitor by reason of the
fact that his name has been struck off the roll, other-
wise than at his own request, or is suspended from
practising as a solicitor.

(2) A solicitor aggrieved by the refusal of
the Institute to grant any such permission as afore-
said, or by any conditions attached by the Institute
to the grant thereof, may appeal to the Court which
may confirm the refusal or the conditions, as the
case may be, or may grant such permission for sucn
period and subject to such conditions as the Court
thinks fit.

(3) If any solicitor acts in contravention of
the provisions of this section or of the conditions
subject to which any permission has been given
thereunder, his name may be struck off the roll of
solicitors or he may be suspended from practice
for such period as the Statutory Committee or the
Court, as the case may be, think fit.

(4) Nothing in this section shall apply to the
case of a solicitor who prior to the commencement
of the Legal Practitioners (Amendment) Act, 1935,
has obtained the permission of the Court to his
employing a person disqualified as aforesaid.

40m. Any person who has been struck off the roll
of any Court within the British Empire or who whilst
he is disqualified from practising as a solicitor by
reason of the fact that he has been struck off the
roll otherwise than at his own request, or is sus-
pended from practising as a solicitor, seeks or
accepts employment by a solicitor in connection with
that

Employment.
by solicitox
of persons
struck off
tke roll or
suspended.
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that solicitor’s practice, without previously inform-
ing him that he has been so struck off or that he is
so disqualified as aforesaid, shall be guilty of an
offence and shall be liable on summary conviction
to a penalty not exceeding ten pounds for each such
offence.

401. For the removal of doubt it is hereby declared
that in sections 40a, 40, 40c, and 40p of this Act
reference to an unqualified person or to a person
includes a reference to a body corporate.

10. The Principal is further amended—

(a) by omitting from section four the words
‘“ elected by the practising barristers’’ and by
inserting in lieu thereof ‘‘ appointed by the
Governor ’’;

(b) (i) by omitting from subsection one of section
five the words ‘‘ nor any meeting of the bar
for the election of such two members of the
Board ’’;

(ii) by omitting from the same subsection the
words ‘¢ (or to each practising barrister as
the case may be) ’’;

(iii) by omitting from subsection three of the

same section the words ‘“ or barristers.”’

11. The Principal Act is further amended—

(a) by omitting from section one the words and
figures ‘‘ Part IV—Conveyancers—ss. 16-20 *’
and by inserting in lieu thereof the words and
figures ‘“ Part IV—Conveyancers—ss. 16-208 *7;

(b) by omitting from the same section the words and
figures ‘¢ Part VI—Unqualified Practitioners—
s. 40 ?” and by inserting in lieu thereof the words

and figures ‘‘ Part VI—Unqualified Practi-
tioners—ss. 40-401 ’’;

(e) by inserting at the end of the same section the
following headings and subsection :—
PART VII—Trust accounts—ss. 41-44.
PART

Bodies
corporate,

Further amend-
ment of Act
No. 22, 1898.

Sec. 4.

(Barris-
ters’ Admis-
sion
Board.)

Sec. 5.

(Meetings.)
(Conse-
quential.)

Further ameng-
ment of Act
No. 22, 1898.

Sec. 1.
(Division
into Parts.)
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Legal Practitioners (Amendment). *

PART  VIII—The Solicitors’  Fidelity :
Guarantee Fund—ss. 45—65. z

PART IX—Annual practising certificates—
ss. 66-74.

PART X—The Solicitors’ Statutory Com- _
mittee—ss. 75-81. }

PART XI—Miscellaneous—ss. 82-87.

(2) This Act shall be read and construed so
as not to exceed the legislative power of this
State to the intent that where any provision of
this Act or the application thereof to any person
or circumstances is held invalid the remainder
of this Act and the application thereof to other
persons or circumstances shall not be affected.

Sydney: Alfred James Kent, 1.5.0., Government Printer—1935.
| 2s. 3d.]



