Ageing and Disability

Commission NSW

5 May 2026
Our ref: ADCDOC26/1207

Ms Helen Minnican

Clerk

Legislative Assembly
Parliament of New South Wales

Via email to: I

Dear Ms Minnican

Re: Final report from the Joint Parliamentary Committee on Ageing and Disability’s
report the review of the 2023 - 2024 annual reports of the Ageing and Disability
Commission

| write in response to the Joint Parliamentary Committee on Ageing and Disability’s report
from its review of the 2023 - 2024 annual reports of the NSW Ageing and Disability
Commission (ADC).

The ADC appreciates the considered and constructive approach of the Committee to the
review and welcomes the opportunity to respond to the recommendations and findings.
We look forward to an ongoing and productive relationship with the Committee on matters
relating to ageing and disability and the work of the ADC.

Recommendation 1

That the NSW Government, in consultation with the Ageing and Disability Commission,
amend section 13 of the Ageing and Disability Commissioner Act 2019 to:
e establish a rebuttable presumption that an adult who is the subject of a report has
capacity to give consent, for the purposes of subsection (11), and
e give guidance on when an adult should be considered ‘incapable of giving consent’
as provided under subsection (12)(b)(i).

ADC response
Rebuttable presumption of capacity

The ADC has no objection in principle to the recommendation to amend the Ageing and
Disability Commissioner Act (‘the Act’) to include the rebuttable presumption of capacity
of adults with disability and older people. Indeed, the ADC supports the Committee’s focus
on supported decision-making and emphasis on the presumption of capacity. This rights-
based approach is central to the purpose and objectives of the ADC and deeply embedded
in our practice.

However, we do not support the recommendation in its current form. Rather, an
amendment in terms of presumption of capacity would best fit under the principles of the
Act at section 4(2) to apply to any party exercising any function under the legislation.
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An amendment in these terms would be in alighment with the other rights-focused
principles that guide practice under the Act. Furthermore, it would provide a clear
statement - to external stakeholders who engage with our office and others - about how
we do our work.

In this respect, we note that the requirement to obtain consent is not limited to the
commencement of an investigation or section 13. The consent of the adult is also required
under section 17(3) in relation to examination of the adult by a relevant health practitioner
during the execution of a search warrant.

Legislative amendment to give guidance on when an adult is ‘incapable of giving consent’

The ADC does not support an amendment to the legislation to give guidance on when an
adult should be considered ‘incapable of giving consent’. Internal guidance already
supports ADC staff in this regard, including in relation to the presumption of capacity and
the expectation that decision-making support will be provided to maximise engagement,
when needed. Our multidisciplinary staff work closely with the adult and their circle of
support to assist the adult to express their will and preferences wherever possible.

We consider that the risks of legislating such guidance would outweigh any benefits, as:

e Any attempts to legislate guidance would calcify practice at a point in time, in a
space where understandings of decision-making capacity and capability are
changing rapidly, resulting in the guidance becoming outdated and less flexible and
consequently no longer fit-for-purpose.

e The ADC operates in the context of domestic and family violence with many cases
involving significant coercive control by a party who resides with the adult and is
often responsible for their daily support needs. Any outward-facing detailed
guidance regarding capacity in relation to investigations would likely be
weaponised by domestic violence perpetrators to disrupt the work of the ADC and
make people less safe.

e The current framework provides an adequate safeguard, with mechanisms for
internal and external review.

Investigations without consent

In relation to the discussion at sections 2.26 and 2.27 of the report regarding the number
of investigations being commenced by the ADC without consent, we do not agree that this
is an indicator of ‘problematic subjectivity’ in section 13(12). It is important to recognise
that, while most of the investigations in the reporting period commenced without the
consent of the relevant adult, this was primarily due to the seriousness of the allegation(s)
or the risk to the adult’s personal safety. Of the 84 investigations, 37% commenced
without consent due to the seriousness/risk involved, compared with 33% in which the
adult was unable to provide consent.

Over the past three years, the proportion of investigations commenced without consent
due to the seriousness/risk involved has increased from 24% in 2022-23, to 37% in 2023-
24, t0 47% in 2024-25. At the same time, the proportion commenced without consent due
to the adult being incapable of providing consent has declined from 46% in 2022-23, to
33% in 2023-24, to 24% in 2024-25. This reflects the increasing number of higher-risk
matters being reported to the ADC, as noted by the Committee in Finding 2, which have
required us to act quickly using our investigation powers to reduce the risk and improve
the safety of the adult with disability or older person.

Recommendation 2

That the NSW Government provide additional baseline funding for the Ageing and
Disability Commission to establish dedicated CALD and Aboriginal outreach officers in
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strategically targeted locations across NSW, as well as other outreach and engagement
activities targeted to Aboriginal and CALD communities.

ADC response

We support this recommendation.

Since we commenced operations, most reports to the ADC have consistently been from
rural and regional areas. The ADC has one Aboriginal officer based in Dubbo and the
agency has significantly benefitted from this regional posting. The outreach position has
enabled the ADC to increase and strengthen its engagement with Aboriginal communities
and services in the Western region, including through a partnership approach with health
and community services. The officer has led the ADC’s outreach trips to Aboriginal
communities in north-west and south-west NSW, and they drive increased contact and
reporting to the ADC about Aboriginal adults with disability and older people across the
region through this direct engagement and the relationships they foster.

Being able to increase the number of outreach positions would support the ADC to achieve
similar gains across other rural and regional locations, and particularly with Aboriginal and
CALD communities.

Recommendation 3

That the Ageing and Disability Commission provide the Committee with a copy of the
report of the internal audit of the Official Community Visitor scheme that was conducted
by KPMG and any relevant action plan to implement the recommendations from the audit.

ADC response

A copy of the KPMG final internal audit report and the ADC’s progress report in relation to
the recommendations is attached for the Committee’s reference.

Recommendation 4

That the Ageing and Disability Commission publish the report, entitled ‘Neglect among
adults with disability and older people in New South Wales’, that was prepared by the
University of New South Wales in partnership with the Commission, on its own website as
soon as practical.

ADC response

The final ‘Neglect among Adults with Disability and Older People in NSW’ research report
by the University of NSW’s Social Policy Research Centre is available on the ADC’s website
at: https://ageingdisabilitycommission.nsw.gov.au/reports-and-submissions/neglect-
among-adults-with-disability-and-older-people-in-nsw.html.

The webpage also includes links to our summary report and infographic summary, focused
on the key findings from the research.
Recommendation 5

That the Ageing and Disability Commission consider establishing Aboriginal Working
Groups to advise it on enhancing outreach and engagement with Aboriginal communities
and, if needed, that the NSW Government provide additional funding to support the
establishment and operation of the Working Groups.

ADC response

The ADC supports and values engagement with local Aboriginal communities to ensure our
communication, outreach and engagement are conducted in a manner that respects the
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deep knowledge of Aboriginal people and tailored to place and community.

The CALD working group was established by the ADC following the advice, and with the
assistance, of our Ageing and Disability Advisory Board. We will explore with the Advisory
Board, and Aboriginal communities, through engagement with Aboriginal Regional
Alliances and Assemblies, the preferred approaches for consultation and engagement.
This will respectfully ensure the wishes of community are upheld, the time and resources
of Aboriginal people are valued, and we do not unnecessarily place additional demands for
consultation on overstretched communities.

Relevant to this recommendation, the ADC is undertaking work internally to seek to
strengthen our data capture in relation to reports about Aboriginal and CALD adults with
disability and older people. Current work includes:

¢ Adding a database field to capture whether the adult is from a CALD background.
Currently, the fields are limited to the adult’s primary language at home and need
for an interpreter, which present a gap when the adult has a CALD background but
the primary language is not known.

¢ Developing enhanced guidance for Helpline and Community Supports and
Investigations staff on obtaining and recording information about the adult’s
Aboriginal and CALD status.

We are also using our community data profiles to identify priority locations for ADC
engagement with Aboriginal and CALD communities. The community data profiles combine
ADC data on reports about adults with disability and older people at a Local Government
Area (LGA) or regional level, with Census data for those areas. The profiles are available on
our website at: https://ageingdisabilitycommission.nsw.gov.au/tools-and-resources/for-
professionals/lga-profiles-easi-toolkit.html.

Recommendation 6

That the Ageing and Disability Commission provide the Committee with the report of the
internal audit of the Commission’s staff wellbeing framework and any relevant action plan
resulting from the audit.

ADC response

The ADC does not support the recommendation to provide a copy of the report. The report
was never intended to be public or for broader distribution and contains sensitive and
identifying information and we do not wish to cause distress to staff by providing the
report.

To assist the Committee, we have attached a paper that summarises the key findings from
the audit, and our Wellbeing Plan, which contains a status update on our progress under
the plan. This information will enable the Committee to understand the main concerns
identified by the audit and the actions the ADC is taking to address them.

Findings 1-9

The Committee made nine findings in addition to the recommendations above.

The ADC agrees with the findings of the Committee, including the recognition that the
most significant challenge we face is our limited resources (Finding 5) and the internal and
external intractable factors that excaberbate this challenge (such as an increase in the

number and complexity of reports and the need for more funding to cover the OCV
scheme: see Findings 1, 2 and 8).
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We also agree that the resource challenge highlights the need for both more staff and to
continue to identify and implement efficiency strategies as well as potential wellbeing
risks for staff (Findings 6, 7 and 9).

Finally, we agree with the Findings 3 and 4 in relation to Aboriginal people and people
from culturally and linguistically diverse backgrounds and that issues around awareness
and accessibility may underlie these findings (we note that we address the
recommendations relating to these findings separately above).

Thank you for the opportunity to respond to the Committee’s recommendations and
findings. Please do not hesitate to contact us if you have any questions or require further
information.

Yours sincerely

Jeff Smith
NSW Ageing and Disability Commissioner
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