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1. Introduction

Drug Policy Australia welcomes the opportunity to contribute to the New South Wales
Portfolio Committee No. 5 - Justice and Communities Inquiry into the lllegal Tobacco Trade.
We make this submission in response to the following Terms of Reference;

(d) the adequacy of existing legislation and the allocation of departmental responsibility for
enforcement, including in other jurisdictions;

(9) the impact of prohibition on organisations that profit from illegal or over-regulated
products;

(h) communities and groups that are disproportionately impacted by changes in the supply
and regulation of products; and

(i) any other related matter.

Drug Policy Australia is a registered Health Promotion Charity established in May 2014 that
advocates for evidence-based drug policies founded on harm reduction and public health.
We submit that the NSW Government’s current enforcement-heavy approach to tobacco
control -designed to support the federal government's excise - is unintentionally fuelling
illegal tobacco trade, undermining public health objectives, and reproducing the failures of
past prohibitionist strategies. Premier Chris Minns’ call to reconsider the tobacco excise -
arguing it’s fuelling organised crime’ - alongside his concern about diverting law enforcement
from domestic violence and major crime? are justified.

Heavy taxation has historically functioned as a de facto prohibition tool. In early 20th century
U.S. drug policy, laws such as the Harrison Narcotics Tax Act (1914) and the Marihuana Tax
Act (1937) imposed complex licensing and taxation regimes that rendered the legal trade in
opiates and cannabis effectively impossible. Though these laws stopped short of outright

" Nichols, S. (2025, June 1). NSW premier calls for lower tobacco excise as black market cigarette
sales boom. ABC News.
https://www.abc.net.au/news/2025-06-02/chris-minns-urges-lowering-tobacco-excise-to-stop-illegal-tra
de/105365918

2 Karp, P. (2025, June 2). Minns wants tobacco tax cut to fight crime gangs. Australian Financial
Review.
https://www.afr.com/politics/minns-wants-tobacco-tax-cut-to-fight-crime-gangs-20250602-p5m45k



bans, they functionally eliminated non-medical access to these substances through
economic and bureaucratic obstruction. Rather than eliminating the market, these measures
pushed trade further underground.

The strict new licensing scheme of the Public Health (Tobacco) Amendment Act (No 2) 2024
No 87° alongside amendments to the Public Health (Tobacco) Act 2008 No 94* that enable
the closing down of shopfronts will move the markets underground to backyard retail
operations like the cannabis market. Consequently, nicotine-addicted consumers will be
driven to underground black markets, inadvertently exposing them to more dangerous
substances.

With the likely failure of increased law-enforcement action against retailers in reducing
access to nicotine products, law and order advocates will likely call for criminalisation of
possession and use of nicotine. The cascading logic of prohibition is clear: if selling is illegal,
possession must be too - and the law should be applied accordingly. Historically, these
outcomes have disproportionately impacted vulnerable communities.

Drug Policy Australia argues that the NSW Government should reconsider their heavy
enforcement approach and instead concentrate on a health-focused system of regulatory
control for their production, sale, possession, and use.

2. The Impact of Over-Regulation on the lllegal Market

(Response to Term g)

Criminal organisations have, insofar profited enormously from the opportunity created by
current tobacco excise and regulation. Combined with the prohibition on vapes, this has
enabled a highly lucrative dual black market: illicit tobacco alongside unregulated vaping
products. Attempts to target these supply chains are likely to lead to an increase in other
types of crime and violent behaviour.® Moreover, in order to compensate for potential losses
from the closure of retail fronts selling illicit tobacco, traffickers are expected to adapt or
diversify their operations, inadvertently intensifying the problems associated with other illicit
drugs in NSW.® Tobacco has effectively become the new frontier in Australia’s failed war on
drugs.

Historical experience illustrates that excessive taxation and complex compliance frameworks
will replicate the consequences of previous prohibitions. The Harrison Narcotics Tax Act
(1914) restricted lawful access through onerous licensing and high prices, pushing
dependent consumers into illicit supply; despite expanded enforcement, illegal markets

3 New South Wales Government. (2024). Public Health (Tobacco) Amendment Act (No 2) 2024 No 87.
https://legislation.nsw.gov.au/view/pdf/asmade/act-2024-87

4 New South Wales Government. (2008). Public Health (Tobacco) Act 2008 No 94. NSW Legislation.
https://legislation.nsw.gov.au/view/html/inforce/current/act-2008-94

® Hughes, C., Chalmers, J., Bright, D., & McFadden, M. (2016). Trafficking in muitiple commodities:
Exposing Australia's poly-drug and poly-criminal networks (Monograph Series No. 62). National Drug
Law Enforcement Research Fund. https://www.aic.gov.au/sites/default/files/2020-05/monograph62.pdf
¢ Ibid.



persisted.” Similarly, the Marihuana Tax Act (1937) imposed a strict licensing and tax-stamp
regime; intensified prosecutions displaced rather than diminished activity, and the framework
was ultimately abandoned without evidence of trade reduction.?

The recent proposals to extend compliance obligations to landlords in NSW?° echo these
ineffective strategies. Historical U.S. drug enforcement models attempted to deputise
property owners to suppress illicit activity, but this merely displaced operations to less visible
venues and imposed liabilities on actors ill-equipped to monitor compliance. In the modern
context of illicit tobacco trade, encrypted communications, decentralised logistics (such as
courier delivery services), and anonymous payments make such location-based
enforcement even less effective.

The lesson for NSW is clear. When viable, affordable lawful channels are absent,
over-regulation will sustain a black market. Enforcement escalation - whether through police
or federal agents, or deputised landlords - will not suppress the sophisticated and highly
adaptable illegal tobacco market.

3. Disproportionate Harm to Marginalised Communities

(Response to Term h)

The Office of the High Commissioner for Human Rights (OCHR) asserts that a punitive
approach to drug policy creates human rights challenges.® The tobacco excise and the
associated increasingly harsh enforcement efforts will eventually lead to the unjust
criminalisation of otherwise law-abiding Australians struggling with a nicotine addiction.
Failed enforcement begets harsher enforcement, increased policing, and eventually
over-incarceration.

Lower socioeconomic communities are bearing the brunt of tobacco-related harm and are
also more likely to be targeted by enforcement efforts. These populations, already affected
by higher rates of smoking, are forced to choose between unaffordable legal products or
unregulated and potentially dangerous alternatives.

First Nations people are a particularly vulnerable community, with 31% being daily
smokers." Increased enforcement and continued punitive taxation risks repeating the same

" Brecher, E. M., & Editors of Consumer Reports Magazine. (1972). The Consumers Union report on
licit and illicit drugs: Chapter 8 — The Harrison Narcotic Act (1914). DrugLibrary.org.
https://www.druglibrary.org/Schaffer/library/studies/cu/cu8.html

8 Bonnie, R. J., & Whitebread, C. H. (1974). The marijuana conviction: A history of marijuana
prohibition in the United States. University of Virginia Press.

® NSW Government. (2025, August 6). Tough new illicit tobacco reforms enter parliament.
https://www.nsw.gov.au/ministerial-releases/tough-new-illicit-tobacco-reforms-enter-parliament

9 UN. Office of the High Commissioner for Human Rights, Human Rights Challenges in Addressing
and Countering All Aspects of the World Drug Problem : Report of the Office of the United Nations
High Commissioner for Human Rights (15 August 2023).

" Cancer Council Victoria. (2024). 8.3 Prevalence of tobacco use among Aboriginal and Torres Strait
Islander peoples. Tobacco in Australia.
https://www.tobaccoinaustralia.org.au/chapter-8-aptsi/8-3-prevalence-of-tobacco-use-among-aborigin
al-peo



patterns of over-policing and over-incarceration of First Peoples as has plagued other areas
of drug enforcement in Australia.

Another at-risk community are Australians diagnosed with a mental health condition, who are
twice as likely to be daily smokers than those without a mental health condition.'? The use of
e-cigarettes is also 2 times more prevalent in those with a mental health condition than those
without.” The prevalence is correlated with the severity of the psychiatric disorder, with 70%
of Australians living with schizophrenia being smokers.™

Furthermore, the closure of corner stores selling illicit tobacco in rural communities - where
access to legally retailed tobacco is limited - risks driving ordinary citizens into black market
activity. In the absence of nearby legal alternatives, individuals may begin sourcing and
informally distributing tobacco within their communities, inadvertently entrenching illicit
networks and undermining enforcement efforts.

Thus, the divergence of users to underground markets and eventual shift towards user
criminalisation will innevitably disproportionately impact our most vulnerable communities.

4. A Case for Centralised Harm-Reduction Enforcement

(Response to Terms d and i)

According to research funded by the National Drug Law Enforcement Research Fund,
treatment and prevention strategies are more effective than law-enforcement for heavy
addicted users." Thus funding should be directed accordingly. When the Government limits
access to lower-risk nicotine products, it actually hurts public health.

The current enforcement structure of NSW, split between NSW Health, the NSW Police
Force, NSW Fair Trading, the Therapeutic Goods Administration (TGA) and Australian
Border Force (ABF), fragments accountability and leads to inconsistent enforcement. This
system further undermines opportunities to integrate harm-reduction principles into
regulation.

By comparison, New Zealand’s Ministry of Health holds centralised responsibility for both
regulation and enforcement of tobacco and vaping products under the Smokefree

12 Australian Institute of Health and Welfare, Mental Health and Use of Alcohol, Tobacco, e—Cigarettes
and Other Drugs (AIHW, 2024)
<https://www.aihw.gov.au/reports/mental-health/mental-health-alcohol-drugs>.

3 |bid.

4 Cooper, J., Mancuso, S. G., Borland, R., Slade, T., Galletly, C., & Castle, D. (2012). Tobacco
smoking among people living with a psychotic illness: The second Australian survey of psychosis.
Australian & New Zealand Journal of Psychiatry, 46*(9), 851-863.
https://doi.org/10.1177/0004867412449876

'® Spooner, C., McPherson, M., & Hall, W. (2004). The role of police in preventing and minimising illicit
drug use and its harms (Monograph Series No. 2). National Drug Law Enforcement Research Fund.
https://www.aic.gov.au/sites/default/files/2020-05/monograph-2.pdf



Environments and Regulated Products Act.'® Their initiatives, primarily involving ensuring
access to lower-risk nicotine products such as vapes, have seen smoking rates decline at
twice the pace of Australia’s, with even sharper improvements among disadvantaged
groups.’

The Australian Federal Government’s combination of escalating tobacco excise and law
enforcement, alongside strict prescription-only vaping regulations, directly contradicts this
evidence and risks entrenching the illicit market.

Drug Policy Australia urges the NSW Government to advocate for national reforms on behalf
of the NSW community.

5. Conclusion

Drug Policy Australia respectfully submits that the NSW Government's increased
enforcement in its approach to tobacco control is counterproductive to public health
objectives and risks replicating the failures of historical prohibitionist policies.

The increasingly complex regulatory framework and recent licensing amendments are
functioning as de facto prohibition tools. These measures, rather than curbing demand, have
historically driven trade underground.

The proposed extension of compliance obligations to landlords alongside the tougher
licensing scheme mirrors ineffective historical enforcement strategies. It is unlikely to
suppress illicit activity in the modern context of encrypted communications and decentralised
logistics.

Marginalised communities will be most at risk of exposure to more addictive substances
through harder-to-police channels, given their limited access to legal avenues, raising
serious human rights concerns.

Finally, we highlight that treatment and prevention strategies are more effective than law
enforcement in contexts of heavy use, such as tobacco products. The comparative
international evidence from New Zealand supports the efficacy of harm-reduction
approaches. With their smoking rates declining at twice the rate of Australia’s, particularly
among disadvantaged populations, it is clear that regulated access to lower-risk nicotine
products is imperative to combatting the harms of tobacco products.

Drug Policy Australia urges the NSW Government to adopt a health-focused regulatory
model that prioritises public health over punitive enforcement.

We would welcome the opportunity to present further evidence to the Committee.

'® New Zealand Government. (1990). Smokefree Environments and Regulated Products Act 1990
(Public Act 1990 No 108, as at 21 March 2024).
https://www.legislation.govt.nz/act/public/1990/0108/latest/DLM223191.html

" Harm Reduction Australia. (2025). Policy brief: Regulating nicotine alternatives.
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